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INTRODUCTION

The Alabama Uniform Guardianship and Protective
Proceedings Act (“AUGPPA”), enacted in 1987, forms the statutory
basis under which the person and property of incapacitated
persons are protected. Although the AUGPPA has been amended
numerous times since its initial enactment, Act 2026-488 made the
most significant changes to the AUGPPA since 1987. Among other
revisions, the 2026 act amended Ala. Code § 26-2A-52 to provide
guidance to guardians ad litem with respect to their duties and
responsibilities to the court and to respondents whose interests
they represent. The amended statute also provides that “[b]efore
being appointed by the court every guardian ad litem shall
successfully complete a training program prepared or approved by
the Alabama Probate Judges Association and the Alabama Law
Institute.”

This manual is the result of that statutory mandate and is a
resource for guardians ad litem appointed by probate courts in
Alabama to represent the interests of persons allegedly needing a
guardian, conservator or other protective relief under the
AUGPPA.

The manual is structured in five parts. The first part is a
general overview of guardianships and conservatorships in
probate court, with attention also given to the Alabama Uniform
Adult Guardianship and Protective Proceeding Jurisdiction Act
(Ala. Code § 26-2B-1 et seq.), which governs, inter alia, transfers of
guardianships and conservatorships between states, and the
Alabama Uniform Veterans’ Guardianship Act (Ala. § 26-9-1 et

seq.).

The second part is the Standards with Comments for Guardians
ad Litem under the Alabama Uniform Guardianship and Protective
Proceedings Act. The standards, authored and adopted by the
Supreme Court of Alabama’s Commission on Adult Guardianships
and Conservatorships, are an important distillation of the essential
duties, responsibilities and ethical constraints of a guardian ad
litem serving under the AUGPPA.



Part three is an overview in PowerPoint form of the role of
the guardian ad litem in guardianships, conservatorships and
other protective proceedings in probate court. It is adapted from
material prepared by the Alabama Law Institute for the benefit of
the Alabama Probate Judges Association.

The fourth part is an overview in PowerPoint form of the
major changes to the AUGPPA ushered in by Act 2026-488. It is
also adapted from material prepared by the Alabama Law Institute
for the benefit of the Alabama Probate Judges Association.

The fifth part is Act 2026-488 as enacted, with additions and
deletions to current statutes highlighted, and with new statutes set
forth therein.

Although the AUGPPA is the primary statute with which
guardians ad litem must be familiar, there are other statutes and
rules that are relevant to GAL practice under the AUGPPA though
not, strictly speaking, a part of the AUGPPA. These include: (a)
Ala. Code § 26-2-2 and § 26-2-3 related to removal of proceedings
from probate to circuit court; (b) Ala. Code § 26-2B-1 et seq., the
Alabama Uniform Adult Guardianship and Protective Proceeding
Jurisdiction Act; (c) Ala. Code § 26-5-1 et seq. relating to the
settlement of accounts of conservators; and (d) Alabama Rules of
Civil Procedure Rules 4 through 5, which now govern service in
proceedings under the AUGPPA except where specified.

This manual is written as a guide. It provides an overview
and a compilation of best practices, notes, statutes, constitutional
provisions, rules and cases which we believe will be helpful to
lawyers serving as guardians ad litem in AUGPPA proceedings in
probate court. The practitioner is reminded to read the statutes,
rules and cases referenced herein and not to rely solely on the
digested material in this manual. Additionally, this manual
should not be cited as authority in any filing before any court.

James P. Naftel, II Hon. Stephanie W. Kemmer
Deputy Director Bibb County Probate Judge
Alabama Law Institute President, Alabama Probate

Judges Association
October 2026
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OVERVIEW OF GUARDIANSHIPS AND
CONSERVATORSHIPS
IN PROBATE COURT!

I. GUARDIANSHIPS

The Alabama Uniform Guardianship and Protective Proceedings Act
(“AUGPPA”) was passed in 1987 and became effective January 1, 1988. Under the
AUGPPA, responsibility of care for the person is under the guardianship provisions, and
the responsibility for the care of a person's property (“estate” as used in this context refers
not to a decedent’s estate but to the property of a living person) is under the conservator
provisions. Ala. Code §§ 26-2A-1 through 26-2A-160. A guardian is generally responsible
for food, clothing, medical, and shelter issues relating to a minor or incapacitated adult.

In a proceeding to establish a guardianship, the person alleged to be in need of a
guardian is referred to as the “respondent.” Ala. Code § 26-2A-20(22).

a. General, The provisions relating to the guardian of the person are generally
divided into guardians of minors and guardians of incapacitated persons. Ala. Code §§
26-2A-70 through 26-2A-111.2

b. Appointment of Guardian ad litem. At any point in a proceeding, a court may
appoint a guardian ad litem, who must be an attorney, to represent the interest of the
respondent if the court determines that representation of the interest otherwise would be
inadequate. Ala. Code § 26-2A-52. The duties and responsibilities of a guardian ad litem
ina proceeding under the AUGPPA are defined in the statute. If not precluded by conflict
of interests, a guardian ad litem may be appointed to represent several persons or
interests. Ala. Code § 26-2A-52. Generally, fees for the guardian ad litem are paid from
the estate. However, if the Department of Human Resources is the petitioner, the
guardian ad litem’s fees for representation of incapacitated person are properly taxed to
the DHR as costs in the event the assets of the estate in a protective proceeding or in a
guardianship proceeding are insufficient to pay them. Ala. Code § 26-2A-142; Calhoun
County Dept. Of Human Resources v. Frye, 74 S0.3d 958 (Ala. Civ. App. 2011).

¢. Removal to Circuit Court.3 A guardianship proceeding may be removed from
probate court to circuit court at any time prior to final settlement by any person granted

! Adapted from Handbook for Alabama Judges of Probate 11th Ed.

2 Guardians appointed prior to January 1, 1988 have all of the same powers as guardians and

conservators under the AUGPPA. Ala. Code § 26-2A-8.

3 Under Ala. Code § 26-2-2(b), added to the Code by Act 2026-488, removal and remand of a protective
proceeding commenced on or after January 1, 2027 is available only in counties where the probate court



that power by statute. Ala. Code § 26-2-2. For proceedings commenced prior to January
1, 2027, those persons are the guardian, guardian ad litem, next friend of the ward, or
anyone entitled to support out of the estate of the ward. Ala. Code § 26-2-2(a). For
proceedings commenced on or after January 1, 2027, Ala. Code § 26-2-2(b) enumerates a
more extensive list of persons entitled to remove the proceeding, as well as the procedure
for removal. Under proper circumstances, the circuit court may remand the case back to
the probate court.4

d. Delegation of Parental Powers. A parent or guardian of a minor or
incapacitated person may delegate temporary powers regarding health, support,
education or maintenance of the person or property of the minor child or ward, except
the power to consent to marriage or adoption of a minor ward. This may be accomplished
by a properly executed power of attorney. Ala. Code § 26-2A-7.

e. Testimony. Generally, witness testimony must be taken in open court. Ala. R.
Civ. P. 43(a). In Greener v. Killough, 1 S0.3d 93 (Ala. Civ. App. 2008), the court stated that
a probate court exceeded its discretion by allowing a physician to testify by telephone in
a hearing on a daughter's petition to be appointed guardian and conservator for her
mother. However, in a footnote, the court stated, “Nothing in this opinion should be
construed as preventing the parties from ‘taking testimony by agreement in a manner
different from . . . [the manner] provided [in Rule 43(a)] unless the court limits or
prohibits such agreed manner.” Rule 43(a), Ala. R. Civ. P. (emphasis added). We merely
hold that in the absence of an agreement of the parties to accept testimony by telephone,
the trial court has no discretion to allow testimony by that means.” Greener v. Killough, 1
50.3d 93, 104 n.6 (Ala. Civ. App. 2008).

f. Guardian of Minors.

1. Appointment. A person may become a guardian of a minor by either
parental appointment or by appointment by the court. Ala. Code § 26-2A-70. A
parent may appoint a guardian for an unmarried minor by either a will or other
writing that is signed by the parent and attested to by two witnesses. Ala. Code §
26-2A-71. A parental appointment becomes effective under the enumerated
circumstances under the statute, such as when there is no surviving parent who
has parental rights and the guardian files an acceptance with the court. Ala. Code
§ 26-2A-71.

does not have equity jurisdiction—i.e., removal is not available in those counties where the probate court
has equity jurisdiction concurrent with the circuit court.

* Note that for proceedings commenced prior to January 1, 2027, there is no statutory provision for remand
in counties where the probate court does not have equity jurisdiction; instead, remand is only available
under certain circumstances in those counties where the judge of probate is required to be learned in the
law. Ala. Code § 26-2-3. These provisions do not apply to any proceeding commenced after January 1, 2027.



2. Objection by Minor of Fourteen or Older to Parental Appointment. A
minor who is 14 years of age or older may prevent a parental appointment or cause
it to terminate by filing a written objection to the appointment with the probate
court. However, the court may in a later proceeding appoint the parental nominee
or any other suitable person. Ala. Code § 26-2A-72.

3. Court Appointment of Guardian. When there is no parent having
parental rights of a minor, a guardian may be appointed by the court. A parental
appointment has priority. However, if the parental appointee fails to file an
acceptance of the appointment within 30 days, the court may proceed in making
another appointment. Ala. Code § 26-2A-73.

The court may appoint a temporary guardian even if all parental rights
have not been terminated. The temporary guardian has the full authority of a
general guardian. Nevertheless, the temporary guardianship may not last more
than six months. Ala. Code § 26-2A-73.

4. Venue. The venue in a guardianship proceeding is where the minor
resides or is present at the time of the filing of the proceedings. Ala. Code § 26-2A-
74.

5. Procedure, Duties and Terminations. Ala. Code § 26-2A-75 establishes the
procedure for the court appointment of guardians. If the minor is 14 years of age
or older, the court shall appoint the person nominated by that minor unless that
appointment would be contrary to the child's best interest. Ala. Code § 26-2A-76.

The powers and duties of the guardian are enumerated in Ala. Code § 26-
2A-78. Ala. Code §§ 26-2A-79 through 26-2A-81 provides for termination,
resignation and removal of guardians.

8. Guardians of Adult Incapacitated Persons. An incapacitated person is someone
who is impaired by reason of mental illness, mental deficiency, physical illness or
disability, physical or mental infirmities accompanying advanced age, chronic use of
drugs, chronic intoxication, or other cause (except minority) to the extent of lacking
sufficient understanding or capacity to make or communicate responsible decisions. Ala.
Code § 26-2A-20(8). The alleged incapacitated person is the respondent in a proceeding,
Ala. Code § 26-2A-20(22).

1. Appointment. A guardian for an unmarried, adult incapacitated person
may be appointed by a parent by will or other writing signed by the parent and
attested to or acknowledged by at least two witnesses. The spouse of a married,
incapacitated person may appoint a guardian for the incapacitated person by a
will or other writing which is signed by the spouse and attested to or



acknowledged by at least two witnesses. Ala. Code § 26-2A-100.

2. Venue. Venue is proper in the place where the respondent resides or is
present at the time of the commencement of the proceedings. And, if the
respondent is admitted to an institution pursuant to a court order, venue can also
be in the county in which the court is located. Ala. Code § 26-2A-101.

3. Procedure and Notice. Any interested person may petition for the
appointment of a limited or general guardian. The court shall appoint an attorney
to represent the respondent unless he or she already has counsel, which may be
granted the powers and duties of a guardian ad litem. Ala. Code § 26-2A-102.

The general aspects of the proceeding are covered under Ala. Code §§ 26-
2A-102. Notice is covered under Ala. Code §§ 26-2A-50 and 26-2A-1025. Notice
must be served personally on the respondent, who may not waive notice. Further,
a guardian ad litem may not accept notice for the respondent.

4. Priorities and Duties. Ala. Code § 26-2A-104 provides a numerical listing
of priorities for guardianship, with the spouse and other relatives having the
highest priority. Nevertheless, unless for good cause, the court shall appoint as
guardian the person nominated in the incapacitated person's most recent durable
power of attorney. Ala. Code § 26-2A-104.

A private non-profit corporation can be appointed as guardian for a person
designated as "developmentally disabled" and determined by the probate court as
needing some degree of guardianship. The term “developmentally disabled” is
defined as a person whose impairment of general intellectual functioning or
adaptive behavior which is manifested before the person attains the age of 22 and
results in intellectual disability, cerebral palsy, epilepsy, or autism. Furthermore,
the private non-profit corporation's board is required to have a minimum 35% of
its membership representing parents or siblings of persons with developmental
disabilities. The corporation must also be set up to provide a lifetime of service to
those persons placed under its care. Ala. Code § 26-2A-104.1.

The general powers and duties of guardians are also enumerated. Ala. Code
§ 26-2A-105.

5 Note that the service and notice rules differ for proceedings commenced on or after January 1, 2027.
Careful reference should be made both to who is entitled to notice and how that notice must be given,
depending on the commencement date of the proceeding.



h. Emergency and Temporary Guardian.

1. New framework for appointment of emergency and temporary
guardians. Ala. Code § 26-2A-107.1 (applicable to all proceedings on or after
January 1, 2027) provides a new statutory framework for the appointment
of a guardian (emergency or temporary) prior to a final determination on
the merits of the petition for appointment of a guardian. The new
framework is similar in concept to both the Uniform act model statute and
to Ala. R. Civ. P. 65 governing temporary restraining orders and
preliminary injunctions. An emergency guardian is a very short term
appointment (not exceeding 10 days) intended to address immediate issues,
while a temporary guardian is a longer appointment, not exceeding 60
days, but renewable, intended to provide necessary relief and protection
pending a final determination on the merits. Neither emergency or
temporary relief is, in and of itself, a definitive determination of incapacity.

The petitioner can request emergency or temporary relief or the

court can grant in its own discretion. Court must find that emergency or
temporary relief is “likely to prevent substantial harm to the adult's
physical health, safety or welfare” Ala. Code § 26-2A-107.1.
The court must find there is reason to believe that basis exists for
appointment of a guardian or other protective relief. If no GAL has been
appointed for the respondent, the court shall immediately appoint one.
Court shall provide notice of hearing, except as provided below, no later
than 5 days before time set for hearing to (1) the respondent, (2) the GAL
and any attorney for respondent, and (3) any other person court
determines.

2. Emergency Guardian. Nevertheless, the court can appoint an
emergency guardian or grant other emergency relief without notice (ex
parte). The court may grant ex parte relief if and only if the court finds from
an affidavit or testimony “that the adult’s physical health, safety or welfare
will be substantially harmed” before a hearing with notice on the
appointment can be held.

6 Ala. Code § 26-2A-107 (repealed after January 1, 2027) provided that if an emergency exists and an
incapacitated person has no guardian and no other person appears to have authority to act, the court,
without notice, may appoint a temporary guardian. Generally, the authority of a temporary guardian may
not extend beyond 30 days. However, under the Alabama Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act, when issues concerning interstate jurisdiction exist, an emergency guardian
can be appointed for up to 90 days. Ala. Code § 26-2B-204. Moreover, if an appointed guardian was not
effectively performing his or her duties, the court could appoint a temporary guardian for a period not to
exceed six months. Ala. Code § 26-2A-107.



An appointment of an emergency guardian may not extend for more
than 10 days. If court grants emergency relief without notice to the
respondent, then, within 48 hours, notice of the emergency
appointment/relief must be given to respondent, GAL, attorney and any
other party determined by court. A hearing must be held on
appropriateness of the emergency relief within 10 days. Notice of the
hearing must be given to persons above at least 5 days before hearing. After
hearing, court can: (1) appoint a temporary guardian or grant other
temporary relief; (2) terminate the emergency relief without further relief
granted; or (3) grant such other relief as may be proper.

3. Temporary Guardian. Upon hearing with at least 5 days notice to
the respondent, GAL, any attorney for respondent, and any other party the
court determines, the court may appoint a temporary guardian or grant
other temporary relief if the court finds that such relief is “likely to prevent
substantial harm to the adult’s physical health, safety or welfare.”
Appointment of a temporary guardian may not exceed 60 days. However,
the initial grant of temporary relief may be extended once without a hearing
if court finds that conditions for relief continue and it is in respondent’s best
interest. After one extension of temporary relief, the court must hold a
hearing with notice of at least 5 days to extend further, and the court must
find good cause to do so. Temporary relief may be extended by hearing
more than once to permit parties to conduct discovery, gather evidence,
obtain medical evaluations and the like—but the goal is to get to a hearing
on the merits of the permanent petition as quickly/ efficiently as possible.

Granting emergency or temporary relief is not a determination that
a basis exists for appointment of a permanent guardian or granting of other
permanent protective relief. The court may remove an emergency or
temporary guardian at any time. The court may require an emergency or
temporary guardian to make any report the court requires. The County
Sheriff cannot be appointed emergency or temporary guardian without
consenting to the appointment.

L. Corporate Guardians for Developmentally Disabled. An Alabama
private non-profit corporation that is qualified under the Internal Revenue Code
as a 501(c)(3) tax exempt corporation may be designated to serve as a guardian for
a person with developmental disabilities. The Alabama Department of Mental
Health is required to assist the courts in the implementation of this new law and
is required to develop guidelines for the provisions of services to be performed by
the corporation under this section. Ala. Code § 26-2A-104.1.



Jj- Guardian for Incompetent Veteran.

1. To Receive Veterans' Benefits. Whenever the Veterans' Administration
requires that a guardian be named for a veteran ward before the United States will
pay any benefits, the procedure for such appointment and the limitations of the
appointment are set forth in Ala. Code  §§ 26-9-1 through 26-9-19.

2. Commitment of Incompetent Veterans to Veterans' Hospital. Any
incompetent veterans who are eligible for treatment in a United States veterans'
hospital may be directed by an Alabama court to a veterans' hospital for treatment.
Ala. Code § 26-9-13.

3. Sale and Purchase of Real Estate. The guardian of the veteran ward may
invest the ward's funds by making real estate loans and may purchase a home or
farm for the ward. The title to the land is held in the name of the ward. Any real
property purchased by the guardian for the ward must be free and clear from any
encumbrance. Ala. Code § 26-9-10.

h. Guardian for Handling Funds from Governmental Entities. A recipient of Social
Security or other public assistance who appears to be physically or mentally incapable of
managing his or her monthly assistance payments and who has no guardian may have a
legal representative appointed to receive and disburse the recipient's assistance
payments. This is done through a petition to the judge of probate with the approval of
the Alabama Department of Human Resources. Ala. Code § 38-1-3.

It is important to note that the Social Security Administration takes the position
that it is not bound by the court appointments of a state judge of probate. While they
often accept the court appointed guardian or conservator, they have their own rules and
procedures to appoint a representative payee for social security payments.



II. CONSERVATOR OF PROPERTY

a. In General. The AUGPPA distinguishes between a guardian of the person and
a conservator of the estate (property) of a minor or incapacitated person.”

Upon petition and after notice and hearing in accordance with the provisions of
the act, the court may appoint a conservator. Ala. Code § 26-2A-130.

b. Appointment of Guardian ad litem. At any point in a proceeding, a court may
appoint a guardian ad litem, who must be an attorney, to represent the interest of the
respondent if the court determines that representation of the interest otherwise would be
inadequate. Ala. Code § 26-2A-52. The duties and responsibilities of a guardian ad litem
in a proceeding under the AUGPPA are defined in the statute. If not precluded by conflict
of interests, a guardian ad litem may be appointed to represent several persons or
interests. Ala. Code § 26-2A-52. Generally, fees for the guardian ad litem are paid from
the estate. However, if the Department of Human Resources is the petitioner, the
guardian ad litem’s fees for representation of incapacitated person are properly taxed to
the DHR as costs in the event the assets of the estate in a protective proceeding or in a
guardianship proceeding are insufficient to pay them. Ala. Code § 26-2A-142; Calhoun
County Dept. Of Human Resources v. Frye, 74 S0.3d 958 (Ala. Civ. App. 2011).

¢. Removal to Circuit Court.8 A conservatorship proceeding may be removed from
probate court to circuit court at any time prior to final settlement by any person granted
that power by statute. Ala. Code § 26-2-2. For proceedings commenced prior to January
1, 2027, those persons are the guardian, guardian ad litem, next friend of the ward, or
anyone entitled to support out of the estate of the ward. Ala. Code § 26-2-2(a). For
proceedings commenced on or after January 1, 2027, Ala. Code § 26-2-2(b) enumerates a
more extensive list of persons entitled to remove the proceeding, as well as the procedure
for removal. Under proper circumstances, the circuit court may remand the case back to
the probate court.?

7 The duties of a guardian appointed prior to January 1, 1988, relating to the property of a ward will be
performed by a conservator. Ala. Code § 26-2A-8. Curators appointed under Chapter 7A of Title 26
(which was repealed in 1995) are considered conservators after January 1, 1997 and have the powers and
duties of a conservator pursuant to Chapter 2A of Title 26, subject to limits imposed by the court on the
curator. Ala. Code § 26-2A-9.

8 Under Ala. Code § 26-2-2(b), added to the Code by Act 2026-488, removal and remand of a protective
proceeding commenced on or after January 1, 2027 is available only in counties where the probate court
does not have equity jurisdiction—i.e., removal is not available in those counties where the probate court
has equity jurisdiction concurrent with the circuit court.

? Note that for proceedings commenced prior to January 1, 2027, there is no statutory provision for remand
in counties where the probate court does not have equity jurisdiction; instead, remand is only available
under certain circumstances in those counties where the judge of probate is required to be learned in the
law. Ala. Code § 26-2-3. These provisions do not apply to any proceeding commenced after January 1, 2027.



d. Venue. Venue is proper where the respondent resides or, if the respondent is not
aresident, in any county where property of the respondent is located. Ala. Code § 26-2A-
132.

e. Petition, Notice and Hearing. The petition must furnish the court with certain
information which is in the statute. Ala. Code § 26-2A-133. The procedure for a hearing
on a petition to appoint a conservator or for other protective relief is set out in Ala. Code
§ 26-2A-135. Notice is now governed by Ala. Code § 26-2A-50 and 134, as amended by
Act 2026-488.

Generally, notice in a proceeding for a conservatorship or other such protective
relief will follow the provisions of Ala. Code § 26-2A-103 that apply to guardianship
proceedings.’® Among others, notice must be given to the person alleged to be
incapacitated, his or her spouse, and adult children, or if none, his or her parents. Notice
must be served personally on the alleged incapacitated person. Notice to other persons
as required by Ala. Code § 26-2A-103 must be served as provided in Ala. Code § 26-2A-
50. The person alleged to be incapacitated may not waive notice. Ala. Code § 26-2A-103.
If the incapacitated person is a minor, the following must also be given notice: (1) The
minor, if 14 years or more years of age and not the petitioner; (2) Any person alleged to
have had the principal care and custody of the minor during the 60 days preceding the
filing of the petition; and (3) Any living parent of the minor. Ala. Code § 26-2A-75.

f. Court's Protective Powers. The court is to use its extensive powers of the
protected person's estate in a manner to encourage the development of maximum self-
reliance and independence of a protected person. Ala. Code § 26-2A-136. After
establishing the necessity for a conservator, the court is authorized to make protective
arrangements for the protected person's property without appointing a conservator. The
court may appoint a special conservator to assist with the protective arrangements. Ala.
Code § 26-2A-137. The court may also authorize the transfer of oil, gas, and other mineral
rights of a protected person without appointing a conservator. Ala. Code § 26-2A-137(b).

1% Note that the service and notice rules differ for proceedings commenced on or after January 1, 2027.
Careful reference should be made both to who is entitled to notice and how that notice must be given,
depending on the commencement date of the proceeding.



8 Emergency and Temporary Conservators or Protective Relief.!!

1. New framework for appointment of emergency and temporary
conservators or other temporary protective relief. Ala. Code § 26-2A-136.1
(applicable to all proceedings on or after January 1, 2027) provides a new
statutory framework for the appointment of a conservator (emergency or
temporary) or other emergency or temporary relief prior to a final
determination on the merits of the petition for permanent appointment of a
conservator. The new framework is similar in concept to both the Uniform
act model statute and to Ala. R. Civ. P. 65 governing temporary restraining
orders and preliminary injunctions. An emergency conservator is a very
short-term appointment (not exceeding 10 days) intended to address
immediate issues, while a temporary conservator is a longer appointment,
not exceeding 60 days, but renewable, intended to provide necessary relief
and protection pending a final determination on the merits. Neither
emergency or temporary relief is, in and of itself, a definitive determination
of incapacity.

The petitioner can request emergency or temporary relief or the
court can grant in its own discretion. Court must find that emergency or
temporary relief is “likely to prevent substantial and irreparable harm to
the person’s property or financial interests.” Ala. Code § 26-2A-136.1. The
court must find there is reason to believe that basis exists for appointment
of a conservator or other protective relief. If no GAL has been appointed for
the respondent, the court shall immediately appoint one. Court shall
provide notice of hearing, except as provided below, no later than 5 days
before time set for hearing to (1) the respondent, (2) the GAL and any
attorney for respondent, and (3) any other person court determines.

2. Emergency Conservator. Nevertheless, the court can appoint an
emergency conservator or grant other emergency relief without notice (ex
parte). The court may grant ex parte relief if and only if the court finds from
an affidavit or testimony “that the respondent’s property or financial
interests will be substantially and irreparably harmed” before a hearing
with notice on the appointment can be held.

An appointment of an emergency conservator or other emergency

! For proceedings commenced prior to January 1, 2027, Ala. Code § 26-2A-136(b)(1) formerly provided that
“[wlhile a petition for appointment of a conservator or other protective order is pending and after
preliminary hearing and without notice, the court may preserve and apply the property of the person to be
protected as may be required for the support of the person or dependents of the person. This provision was
eliminated for proceedings commenced on or after January 1, 2027 in favor of the statutory relief provided
in Ala. Code § 26-2A-136.1.



protective relief may not extend for more than 10 days. If court grants
emergency relief without notice to the respondent, then, within 48 hours,
notice of the emergency appointment/relief must be given to respondent,
GAL, attorney and any other party determined by court. A hearing must be
held on appropriateness of the emergency relief within 10 days. Notice of
the hearing must be given to the persons above at least 5 days before
hearing. After hearing, court can: (1) appoint a temporary conservator or
grant other temporary relief; (2) terminate the emergency relief without
further relief granted; or (3) grant such other relief as may be proper.

3. Temporary Conservator. Upon hearing with at least 5 days notice
to the respondent, GAL, any attorney for respondent, and any other party
the court determines, the court may appoint a temporary conservator or
grant other temporary relief if the court finds that such relief is “likely to
prevent substantial and irreparable harm to the person’s property or
financial interests.” Appointment of a temporary conservator or other
temporary protective relief may not exceed 60 days. However, the initial
grant of temporary relief may be extended once without a hearing if court
finds that conditions for relief continue and it is in respondent’s best
interest. After one extension of temporary relief, the court must hold a
hearing with notice of at least 5 days to extend further, and the court must
find good cause to do so. Temporary relief may be extended by hearing
more than once to permit parties to conduct discovery, gather evidence,
obtain medical evaluations and the like —but the goal is to get to a hearing
on the merits of the permanent petition as quickly/ efficiently as possible.

Granting emergency or temporary relief is not a determination that
a basis exists for appointment of a permanent conservator or granting of
other permanent protective relief. The court may remove an emergency or
temporary conservator at any time. An emergency or temporary
conservator must be bonded and must make a settlement of its accounts
just as a permanent conservator is required to do. The County Sheriff
cannot be appointed emergency or temporary conservator without
consenting to the appointment.

h. Testimony. Generally, witness testimony must be taken in open court. Ala. R.
Civ. Pro. 43(a). In Greener v. Killough, 1 S0.3d 93 (Ala. Civ. App. 2008), the court stated
that a probate court exceeded its discretion by allowing a physician to testify by telephone
in a hearing on a daughter's petition to be appointed guardian and conservator for her
mother. However, in a footnote, the court stated, “Nothing in this opinion should be
construed as preventing the parties from ‘taking testimony by agreement in a manner
different from . . . [the manner] provided [in Rule 43(a)] unless the court limits or
prohibits such agreed manner.” Rule 43(a), Ala. R. Civ. P. (emphasis added). We merely



hold that in the absence of an agreement of the parties to accept testimony by telephone,
the trial court has not discretion to allow testimony by that means.” Greener v. Killough, 1
50.3d 93,104 n.6 (Ala. Civ. App. 2008).

i. Priorities. Ala. Code § 26-2A-138 establishes priorities for appointment as a
conservator. A person within several of the categories of priorities may designate a
substitute and transfer the priority to the substitute. The court may select a conservator
with a lower priority if it is in the best interest of the protected person. Ala. Code § 26-
2A-138.

j. Bond. The court must require a conservator to post bond unless the protected
person had specifically exempted the conservator from giving bond in the document
nominating the conservator. The judge of probate may incur personal liability for failing
to order a required bond or for ordering an insufficient bond. Generally, the bond must
be in an amount of the aggregate capital value of property within the conservator's
control, plus one year's estimated income, and minus the value of the securities or land
which the conservator cannot sell or convey without court authorization. Ala. Code § 26-
2A-139.

k. Compensation. Conservators, attorneys, and others are entitled to reasonable
compensation from the estate for the services they have rendered. Ala. Code § 26-2A-142.

L. Inventory, Records and Accounts. Within 90 days after appointment, a
conservator shall prepare and file a complete inventory of the estate subject to the
conservatorship. A copy shall be furnished to a protected person who is at least 14 years
old if practicable. The parent or guardian with whom the protected person resides shall
also be given a copy. Ala. Code § 26-2A-146. The conservator must give an accounting to
the court at least every three years. Ala. Code § 26-2A-147.

m. Title to Property. The appointment of a conservator vests in the conservator
title as trustee to all of the property of the protected person in the conservator, or to the
part of the property specified in the order. This includes the title to any property currently
held or thereafter acquired and includes previously held property for the protected
person. Ala. Code § 26-2A-148.

n. Recording of Conservator's Letters. Subject to the general statutes governing the
filing or recordation of documents of title to land or other property, letters of
conservatorship and orders terminating conservatorships may be filed or recorded to
give record notice of title between the conservator and the protected person. Ala. Code §
26-2A-149.

o. Conflict of Interest. The sale to or purchase from a conservator, spouse, agent
or attorney of a conservator, any person related to a conservator by blood or marriage



within the fourth degree, or any corporation, trust, or other organization in which a
conservator has a substantial beneficial interest is voidable unless approved by the court.
Ala. Code § 26-2A-150.

p. Powers. Ala. Code § 26-2A-152 of the Code of Alabama divides the powers of a
conservator into (1) actions that may be taken without court authorization or
confirmation, and (2) actions that require court authorization. This statute should be
carefully reviewed prior to performing any action relating to real property. Furthermore,
Ala. Code § 26-2A-153 (Distributive Duties and Powers of a Conservator) and § 26-2A-
154 (Enlargement or Limitation of Powers of a Conservator) should also be referred to.

g. Standard of Care and Performance. A conservator is required to use the same
standard of care in his or her dealings that would be exercised by a prudent person
dealing with the property of another. However, if a conservator has special skills or is
appointed as a conservator on the basis of representations of special skills or expertise,
the conservator is under a duty to use those skills. Ala. Code § 26-2A-145.

t. Failure of Conservator to Obey Process to Appear and File Accounts and
Vouchers. 1f a conservator fails to obey any court order requiring him or her to appear
and file his or her accounts and vouchers for a final or partial settlement, the probate
court may, by attachment, compel his or her appearance and may, if on appearance he or
she refuses to file such accounts and vouchers or to show good cause for his or her
omission, imprison him or her for a period not exceeding six months. Ala. Code § 26-5-
35.



III. ALABAMA UNIFORM ADULT GUARDIANSHIP AND
PROTECTIVE PROCEEDINGS JURISDICTION ACT

The Alabama Uniform Adult Guardianship and Protective Proceedings
Jurisdiction Act (Ala. Code §§ 26-2B-101 through 26-2B-503) determines which
state has jurisdiction over interstate adult guardianship cases. Ala. Code §§ 26-2B-
101 through 26-2B-503. It is discussed in detail in part III. Briefly, the jurisdiction
act: provides for communication between courts of different states; provides that
an Alabama court can decline to exercise jurisdiction if the Alabama court acquired
jurisdiction based on unjustifiable conduct or may decline jurisdiction if the
Alabama court determines that another state is a more appropriate forum;
provides for a transfer of a guardianship or conservatorship to another state from
Alabama; and provides for a transfer of a guardianship or conservatorship from
another state to Alabama. Ala. Code § 26-2B-302.

a. Communication Between Courts. A court of this state may communicate

with a court in another state concerning a proceeding arising under this Act. The
court may allow the parties to participate in the communication. If the parties are
not allowed to participate in the communication, the court shall give all parties the
opportunity to present facts and legal arguments before the court issues an order
establishing jurisdiction. Ala. Code § 26-2B-104.

Except for communications concerning schedules, calendars, court records,
and other administrative matters, the court:

(1)  Shall make a record of any communication under this section; and

(2)  promptly inform the parties of the communication and grant them
access to the record.

Ala. Code § 26-2B-104.

b. Cooperation Between Courts. An Alabama court may request another
state court to do any of the following:

(1)  Hold an evidentiary hearing,.

(2)  Order a person in that state to produce evidence or give testimony
pursuant to procedures of that state.

(3)  Order that an evaluation or assessment be made of the respondent.



(4)  Order any appropriate investigation of a person involved in a
proceeding.

()  Forward to our court a certified copy of the transcript or other record
of a hearing, any evidence, evaluation or assessment, etc.

(6) Issue any orders necessary to assure the appearance in the
proceeding of a person whose presence is necessary for the court to
make a determination, including the respondent or the incapacitated
or protected person.

(7) Issue an order authorizing the release of medical, financial, criminal,
or other relevant information in that state.

Ala. Code § 26-2B-105.

¢. Taking Testimony in Another State. The court, on its own motion, may
order that the testimony of an out-of-state witness be taken in another state and
may prescribe the manner and the terms upon which the testimony is to be taken.
For example, testimony of an out-of-state witness may be offered by deposition. A
witness may be deposed or testify by telephone or audiovisual or other electronic
means. Ala. Code § 26-2B-106.

d. Definitions; Significant Connection Factors. “Home state” is the state in
which the respondent was physically present, including any period of temporary
absence, for at least six consecutive months immediately before the filing of the
petition (or, if no state meets that criteria, where the respondent was physically
present, including any period of temporary absence, for six consecutive months
prior to that time). “Significant-connection state” is a state, other than the home
state, with which a respondent has a significant connection other than mere
physical presence and in which substantial evidence concerning the respondent is
available. Ala. Code § 26-2B- 201.

e. Jurisdiction. When the jurisdiction is contested, the proceeding may be
removed to circuit court by the court’s own motion or in accordance with Ala.
Code § 26-2-2. This provision does not limit the jurisdiction of Alabama probate
courts with equity jurisdiction. Ala. Code § 26-2B- 203.

J. Special Jurisdiction. A court of this state lacking jurisdiction under Ala.
Code § 26-2B-203 has special jurisdiction to do any of the following:

(I)  Appoint an emergency guardian for a respondent who is physically
present in this state (not exceeding 90 days).



(2)  Issue a profective order with respect to real or tangible personal
property located in this state.

(3)  Appoint a guardian or conservator for an incapacitated or protected
person for whom a provisional order to transfer the proceeding from
another state has been issued under procedures similar to Ala. Code
§ 26-2B-301.

If Alabama was not the respondent’s home state on the date the petition for
an emergency guardian was filed, the court shall dismiss the proceeding at the
request of the court of the home state (whether dismissal is requested before or
after the emergency appointment).

The court may entertain successive petitions based upon its special
jurisdiction under this section, provided that the court receives no request for
dismissal from the court of the respondent’s home state and the court determines
that the need for guardianship and/or conservatorship under this section
continues. Ala. Code § 26-2B-204.

8 Appropriate Forum. An Alabama court may decline to exercise its
jurisdiction if it determines, at any time, that a court of another state is a more
appropriate forum. If Alabama declines to exercise its jurisdiction under Ala. Code
§ 26-2B-206(a), it shall either dismiss or stay the proceeding.

The court may impose any condition the court considers just and proper,
including the condition that a petition for the appointment of a guardian or
issuance of a protective order be filed promptly in another state. Ala. Code § 26-
2B-206.

h. Jurisdiction Declined by Reason of Conduct. If Alabama determines that
it acquired jurisdiction to appoint a guardian or issue a protective order because
of unjustifiable conduct, the court may:

(1)  Decline to exercise jurisdiction;

(2)  Exercise jurisdiction for the limited purpose of fashioning an
appropriate remedy to ensure the health, safety, and welfare of the
respondent or the protection of the respondent’s property or prevent
a repetition of the unjustifiable conduct, (including staying the
proceeding until a petition for the appointment of a guardian or
issuance of a protective order is filed in a court of another state
having jurisdiction); or



(3)  Continue to exercise jurisdiction.
Ala. Code § 26-2B-207.

i. Information to Be Submitted to Court. Except as otherwise provided in
this section, each party, in its first pleading or in an attached affidavit, shall give
information, if reasonably ascertainable, under oath as to the respondent’s present
address or whereabouts, the places and addresses where the respondent has lived
during the last five years. The affidavit required by this section is based upon the
UCCJEA affidavit (child custody).

As noted in the comments to Ala. Code § 26-2B-210, this provision allows
for the nondisclosure of information when disclosure might place the
incapacitated individual at risk.

Use of the particular form in the commentary is not mandated, however,
the content is mandated. Ala. Code  § 26-2B-210.

J. Transfer of Guardianship or Conservatorship to Another State.

(a)  Notice. Notice of a petition must be given to the persons that would
be entitled to notice of a petition in Alabama for the appointment of
a guardian or conservator under current law. On the court’'s own
motion or on request of the guardian or conservator, the
incapacitated or protected person, or other person required to be
notified of the petition, the court shall hold a hearing on a petition to
transfer to another state. Ala. Code § 26-2B-301.

(b)  Provisional Order. The court shall issue a provisional order
provisionally granting a petition to transfer a guardianship or
conservatorship; and the court shall direct the guardian to petition
for guardianship or conservatorship in the other state if the court is
satisfied that the guardianship or conservatorship will be accepted
by the court in the other state and the court finds that:

(1) The protected person will move permanently to other state or
has significant connections to other state;

(2)  No objection to transfer or transfer not contrary to interest of
protected person; and

(3)  Adequate arrangements have been made for protected



person’s property.

Ala. Code § 26-2B-301.

Guardian Ad Litem. The court may appoint a guardian ad litem to
represent the respondent and may require prepayment of the
guardian ad litem fees. Ala. Code § 26-2B-301.

k. Accepting Guardianship or Conservatorship Transferred from Another

State.

(@)

Notice. Notice of the petition must be given:

©)
(2)

To the same persons who would be entitled to notice in
Alabama and the transferring state; and

In the same manner as notice is required to be given in
Alabama.

Ala. Code § 26-2B-302.

Hearing. The court shall hold a hearing on the petition on request of:

Q)
(2)
®)
(4)

The guardian or conservator;
The incapacitated or protected person;
Other person required to be notified of the proceeding; or

On the court’'s own motion.

Ala. Code § 26-2B-302.

Petition. The petition must include the following:

@)

(2)

€)
(4)

A certified copy of the other state’s provisional order of
transfer.

An inventory of the protected person’s estate as of the date of
the petition

Proof of the conservator’s bond; and

Final accounting.



Ala. Code § 26-2B-302.

(d)  Provisional Order. The court shall issue a provisional order granting
the petition filed unless:

(1)  Anobjection is made and the objector establishes that transfer
of the proceeding would be contrary to the interests of the
incapacitated or protected person; or

(2)  The guardian or conservator is ineligible for appointment in
Alabama.

(3)  The petitioner fails to comply with the provisions of Ala.
Code § 26-2B-302(a).

Ala. Code § 26-2B-302.

(e)  Final Order. The court shall issue a final order accepting the
proceeding and appointing the guardian or conservator as guardian
or conservator in Alabama:

(1)  Uponits receipt a final transfer order from the other state; and
(2)  Proof or compliance with Alabama’s bond law.

Ala. Code § 26-2B-302.

) Modification. Not later than 90 days after issuance of a final order
accepting transfer, the court shall determine whether the
guardianship or conservatorship needs to be modified to conform to
the law of this state. Such modification may include, among other
things, an inventory or an accounting as required pursuant to
Alabama law. Ala. Code § 26-2B-302.

(g)  Form. A sample “General Information and Asset Summary Sheet” is
in the Alabama Comment. Although the use of this specific form is
not mandated by this section, it is designed to provide the court with
some of the information required under Ala. Code § 26-2B-302(a).
Ala. Code § 26-2B-302.

L. Recording and Recognition of Orders from Other States. An out-of-state
guardian or conservator may record an order in Alabama by recording certified



copies of the order and letters of office as a foreign judgment in an Alabama court:

(1)  After giving notice to the appointing court of their intent to register;
and

(2)  If a petition for the appointment of a guardian or conservator is not
pending in Alabama.

Ala. Code §§ 26-2B-401 and 26-2B-402.

m. Effect of Recording. After recording, the out-of-state guardian or
conservator may exercise in Alabama all the powers authorized under Ala. Code
§ 26-2A-160. Ala. Code § 26-2B-403.
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Preface

A court may appoint an attorney as guardian ad litem (often referred to as
“GAL”) at any point in a proceeding under the Alabama Uniform Guardianship and
Protective Proceedings Act (“AUGPPA”).1 In some types of proceedings, the
appointment of a guardian ad litem is required.2 Effective January 1, 2027, the
specific duties of a guardian ad litem are delineated in Ala. Code § 26-2A-52(b).
Further, a court “may include additional duties or instructions for the guardian ad
litem in its order of appointment.”3

A guardian ad litem is to represent the interests of a respondent.4 The
respondent may be a minor or an adult. The role of a GAL is different from an
“attorney for the respondent.” An attorney for the respondent is a lawyer who
provides legal services for the respondent and who owes the same duties of loyalty,
confidentiality, and competent representation to the respondent as to any client.
These standards are intended to provide guidance to court-appointed guardians ad
litem only. Effective January 1, 2027, every guardian ad litem being appointed
under the AUGPPA must have successfully completed a training program prepared
or approved by the Alabama Probate Judges Association and the Alabama Law
Institute.5

A guardian ad litem represents the interests of a respondent during the
proceeding (“for the lawsuit”). Unless otherwise provided by court order, a GAL’s
duties terminate when the court has issued a final order or judgment and the time
for appeal has expired, or if an appeal was filed, after the final adjudication of the
appeal.6

1 Ala. Code § 26-2A-52(a).

2 Ala. Code § 26-2A-102(b) (guardianship for an incapacitated adult, unless the respondent is
represented by counsel); Ala. Code § 26-2A-102(e) (custodial guardianship for an intellectually
disabled adult); Ala. Code § 26-2A-107.1(b)(1) (temporary or emergency guardianship for an adult);
Ala. Code 26-2A-114(6)(b.) (petition to compel visitation with an incapacitated person); Ala. Code §
26-2A-135(b) (conservatorship for an adult, unless the respondent is represented by counsel); Ala.
Code § 26-2A-136.1(b)(1) (temporary or emergency conservatorship for an adult).

3 Ala. Code § 26-2A-52(c).

4 Ala. Code § 26-2A-52(a).

5 Ala. Code § 26-2A-52(e).

6 Ala. Code § 26-2A-52(e).
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Key Definitions

Conservator. A person who is appointed by a court to manage the estate of
a protected person and includes a limited conservator described in Section 26-2A-
148(a).”

Guardian. A person who has qualified as a guardian of a minor or
incapacitated person pursuant to parental or spousal nomination or court
appointment and includes a limited guardian as described in Sections 26-2A-78(e)
and 26-2A-105(c), but excludes one who is merely a guardian ad litem.8

Incapacitated Person. Any person who is impaired by reason of mental
illness, mental deficiency, physical illness or disability, physical or mental
infirmities accompanying advanced age, chronic use of drugs, chronic intoxication,
or other cause, except minority, to the extent of lacking sufficient understanding or
capacity to make or communicate responsible decisions.®

Minor. A person who is under 19 years of age and has not otherwise had the
disabilities of minority removed.10

Minor Ward. A minor for whom a guardian has been appointed solely
because of minority.!!

Protected Person. A minor or other person for whom a conservator has
been appointed or other protective order has been made as provided in Sections 26-
2A-136 and 26-2A-137.12

Respondent. An individual for whom: (i) a petition requests the court to
enter a protective order to appoint a guardian or conservator; (il) a protective
arrangement is sought; or (i) any emergency or temporary guardian, conservator,
or other relief is requested.3

Ward. A person for whom a guardian is appointed.14

7 Ala. Code § 26-2A-20(2).

8 Ala. Code § 26-2A-20(7). A guardian is “of the person” and is responsible for the ward’s or minor
ward’s health, support, education, or maintenance. See Ala. Code §§ 26-2A-78(a) (minor ward) and
26-2A-108(a) (incapacitated person).

9 Ala. Code § 26-2A-20(8). “Incapacitated Person” is used only in the context of adult guardianship
proceedings.

10 Ala. Code § 26-2A-20(11).

11 Ala. Code § 26-2A-20(12).

12 Ala, Code § 26-2A-20(20).

13 Ala. Code § 26-2A-20(22).

14 Ala. Code § 26-2A-20(24).
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Standards

Standard 1.0: Best Interests Standard

“The primary responsibility of a guardian ad litem is to protect the best
interests of the respondent.”’5 In making a report and recommendation to a court, a
GAL “shall be an advocate for the best interests of the respondent.”’6 A guardian ad
litem also has a duty to make “reasonable efforts to ascertain the respondent’s
wishes.”1” Therefore, a guardian ad litem “should consider, but is not bound by, the
wishes of the respondent” in making a recommendation.18

Comment;

A guardian ad litem is an officer of the court. As such, a guardian ad litem
must exercise independent judgment. The guardian ad litem should maintain
objectivity and recommend only what is in the best interests of the respondent.
Although not bound by the respondent’s preferences, a guardian ad litem may make
a recommendation that both satisfies the respondent’s wishes and is in his or her
best interests.

Standard 2.0: Conflicts of Interest

A guardian ad litem must “[a]void conflicts of interest, impropriety, and self-
dealing.”1® “If not precluded by conflict of interests, a guardian ad litem may be
appointed to represent several persons or interests.”20

Comment:

A conflict of interest would arise if the guardian ad litem’s ability to exercise
independent judgment is materially limited by the lawyer’s responsibilities to a
client, a third person, or by the lawyer’s own interests.2! A conflict could interfere
with the GAL’s consideration of alternatives or foreclose reasonable courses of
action for the respondent.?2 If unsure about a particular situation, a GAL may
contact the Alabama State Bar for an informal, confidential ethics opinion.

15 Ala. Code § 26-2A-52(b).

16 Ala. Code § 26-2A-52(b)(6).

17 Ala. Code § 26-2A-52(b)(2)e.

18 Ala. Code § 26-2A-52(b)(6).

19 Ala. Code § 26-2A-52(b)(8).

20 Ala. Code § 26-2A-52(a).

21 See Ala. R. Pro. Conduct 1.7(b).
22 Id. at cmt.
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Standard 3.0: Confidentiality and Privilege

There is no attorney-client relationship between a guardian ad litem and the
respondent; thus, a guardian ad litem does not owe a duty of confidentiality to the
respondent. However, a GAL should exercise discretion in disclosing information
only to the extent necessitated by his or her duties as guardian ad litem.

Comment:

While an attorney for the respondent is an advocate for the respondent’s
goals (the objectives of the representation), a guardian ad litem represents the best
interests of the respondent. A guardian ad litem serves at the discretion of the
judge to play an intermediate role.23 The GAL acts as an independent fact finder,
investigator, reporter, and evaluator as to what furthers the respondent’s best
interests, and may be called to testify.2¢ Given the guardian ad litem’s role as
reporter to the court, “attorney-client privilege does not extend to conversations
between the guardian ad litem and the [respondent].”25

Standard 4.0: GAL Involvement in Court Proceedings

A guardian ad litem must “attend all court hearings and file all necessary
pleadings to facilitate the best interests of the respondent.”26

Comment:

A guardian ad litem must be prepared to participate fully in the proceedings,
which may include:
- filing pleadings, petitions, motions, responses, or objections;
- attending case management, pretrial, or other conferences;
- engaging in discovery and depositions;
1ssuing subpoenas;
- participating in negotiations;
- attending hearings;
examining or cross-examining witness;
- offering testimony.

23 Jacqueline M. Valdespino & Laura W. Morgan, Guardians ad Litem: Confidentiality and Privilege,
33 J. Am. Acad. Matrimonial Law 520 (2021) (available at https:/presnellonprivileges.com/wp-
content/uploads/2021/12/Guardian-Ad-Litem.pdf).

24 Id. at 520-21.

25 Id. at 524-25.

26 Ala. Code § 26-2A-52(b)(7).
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The guardian ad litem’s participation must always relate to and facilitate the best
interests of the respondent. It should not be used to interpose delays or needlessly
increase the cost of the proceeding.

Standard 5.0: Need for Guardianship or Conservatorship

A guardian ad litem should be well-versed in the standards for appointment
of a guardian or conservator for a minor or an adult.

Comment:
Minor Guardianship

The standard for the appointment of a guardian for a minor is whether the
appointment would be in the best interest of the minor.27 If the minor is 14 or more
years of age, the court must appoint a person nominated by the minor unless the
court finds the appointment contrary to the best interest of the minor.28

Adult Guardianship

In the appointment of a guardian for an alleged incapacitated adult, the court
must first determine whether “the person for whom a guardian is sought is
incapacitated.”?® Additionally, the court must determine that “the appointment is
necessary or desirable as a means of providing continuing care and supervision of
the person of the incapacitated person.”30

Whether an adult is “incapacitated” for guardianship purposes depends on a
two-part test. First, the adult must be “impaired by reason of mental illness,
mental deficiency, physical illness or disability, physical or mental infirmities
accompanying advanced age, chronic use of drugs, chronic intoxication, or other
cause.”8! Second, the impairment must be to the extent that the adult lacks
sufficient understanding or capacity to make or communicate responsible
decisions.32

27 Ala. Code § 26-2A-76.

28 Id.

28 Ala. Code § 26-2A-105(b).
30 Id.

31 Ala. Code § 26-2A-20(8).
32 Jd.
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Adult “Custodial” Guardianship

The custodial parent(s) or an adult custodial sibling of an adult child/sibling
who is incapacitated by reason of an intellectual disability may file a request to be
appointed guardian of his or her adult child/sibling.33 In a custodial guardianship
proceeding, in addition to finding the adult incapacitated by reason of an
intellectual disability, the court must determine that the appointment is needed “in
order to continue performing custodial and other parental responsibilities or family
responsibilities” for the person.34

Minor Conservatorship

A court may appoint a conservator for a minor if the court determines:

1) The minor owns funds or property requiring management or protection that
cannot otherwise be provided; or

2) The minor has or may have business affairs that may be jeopardized or
prevented by minority; or

3) Funds are needed for health, support, education, or maintenance of the minor
and that protection is necessary or desirable to obtain or provide funds.35

Adult Conservatorship

A court may appoint a conservator for an adult if the court determines:

1) For such reasons as mental illness, mental deficiency, physical illness or
disability, physical or mental infirmities accompanying advanced age, chronic
use of drugs, chronic intoxication, confinement, detention by a foreign power,
or disappearance;

2) The adult is unable to manage property and business affairs effectively; and

a. The adult has property that will be wasted or dissipated unless
property management is provided; or

b. Funds are needed for the health, support, education, or maintenance of
the adult or of those entitled to the adult's support and that protection
1s necessary or desirable to obtain or provide the funds.36

Temporary or Emergency Adult Guardianship

A court may appoint a temporary or emergency guardian for an adult if the
court finds:
1) The appointment is likely to prevent substantial harm to the adult’s physical
health, safety, or welfare; and

33 Ala. Code § 26-2A-102(e).
34 Id,

35 Ala. Code § 26-2A-130(b).
36 Ala. Code § 26-2A-130(c).
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2) No other person appears to have the authority and the willingness to act in
the circumstances; and
3) There is reason to believe that a basis for appointment of a guardian under
Section 26-2A-102 exists.37
A court may appoint an emergency guardian for an adult, without providing notice
to the adult respondent and others, only if the court finds from an affidavit or
testimony that the adult’s physical health, safety, or welfare will be substantially
harmed before a hearing with notice on the appointment can be held.38

Temporary or Emergency Adult Conservatorship

A court may appoint a temporary or emergency conservator for an adult if the
court finds:

1) The appointment of a temporary or emergency conservator, or the granting of
other temporary or emergency relief, is likely to prevent substantial and
irreparable harm to the adult’s property or financial interests; and

2) No other person appears to have the authority and willingness to act in the
circumstances; and

3) There 1s reason to believe that a basis for appointment of a conservator or
other protective order under Section 26-2A-130 exists.39

A court may appoint an emergency conservator or grant other emergency relief,
without providing notice to the adult respondent and others, only if the court finds
from an affidavit or testimony that the adult’s property or financial interests will be
substantially and irreparably harmed before a hearing with notice on the
appointment can be held.40

Standard 6.0: Investigation

A guardian ad litem must “[c]Jonduct a thorough and independent
investigation.”4! During the investigation, a GAL should obtain and review
relevant documents?? and conduct interviews.43

Comment:
A guardian ad litem has a duty to provide factual information to the court.

The GAL should look beyond the petition and investigate the underlying allegations
made in the petition for guardianship or conservatorship. “In order to evaluate

37 Ala. Code § 26-2A-107.1(a).

38 Ala. Code § 26-2A-107.1(d)(1)

3% Ala. Code § 26-2A-136.1(a).

40 Ala. Code § 26-2A-136.1(d)(1).

41 Ala, Code § 26-2A-52(b)(2).

42 Ala. Code § 26-2A-52(b)(2)a.

43 Ala. Code § 26-2A-52(b)(2)b. & c. See also Standard 7.0 and Standard 8.0.
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properly the merits of a petition seeking appointment of a guardian, the court
should have access to information regarding the respondent other than as provided
by the petitioner and associated counsel.”#4 A thorough investigation includes:
- gathering basic demographic information about the respondent—name(s),
date of birth, residence(s), and family members;
- Investigating the respondent’s circumstances, especially living arrangements;
- determining whether the respondent has previously appointed an agent
under power of attorney, proxy under healthcare directive, trustee,
representative payee, or other fiduciary;
- gathering information related to the respondent’s physical and mental
abilities and limitations;
- assessing the respondent’s ability to communicate decisions;
- gathering evidence of the respondent’s ability to make responsible decisions
about their person (for guardianships);
- gathering evidence of the respondent’s ability to manage their property and
business affairs effectively (for conservatorships); and
investigating the qualifications of any proposed guardian/conservator.

The investigation typically starts with obtaining and reviewing all relevant
pleadings and notices. Additionally, a guardian ad litem may need to obtain and
review the respondent’s records in other court proceedings, related investigations
(adult/child protective services, law enforcement), medical and mental health
records, financial and property records, educational records, estate planning
documents, and government benefit documents. As it relates to the proposed
guardian/conservator, the GAL should search for criminal and civil court records
which may implicate the person’s qualifications to serve.

Standard 7.0: Interviewing the Parties and Others

A guardian ad litem must interview the petitioner—the person who appears
to have caused the petition to be filed.45 The GAL should interview anyone, other
than the petitioner, who is nominated to serve as guardian or conservator.46 A
guardian ad litem should also interview others who have information relevant to
the allegations made in the petition and knowledge of the respondent’s
circumstances.

Comment;

The interviews usually start with the petitioner. If the petitioner is
represented by counsel, the GAL should obtain permission from petitioner’s counsel

44 Ala. Code § 26-2A-102 emt.,
45 Ala, Code § 26-2A-52(b)(2)b.
46 Jd.
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prior to meeting and interviewing the petitioner; the same would be true for any
represented party. In addition to the core areas of investigation identified in
Standard 6.0, a guardian ad litem should inquire into the petitioner’s concerns and
reasons for seeking guardianship or conservatorship.

The petitioner is likely to be seeking appointment as the respondent’s
guardian or conservator. If the petitioner is nominating someone else to serve as
guardian or conservator, the GAL should interview that person. For the prospective
guardian or conservator, a guardian ad litem should inquire into the person’s plan
for:

- making decisions for the respondent;

- managing the respondent’s physical and mental healthcare;
- providing for the housing and basic needs of the respondent;
- seeking support or services for the respondent;

- ensuring the respondent’s physical safety;

- securing the respondent’s finances and property; and

- managing the respondent’s conservatorship estate.

A guardian ad litem may also need to interview other people who have
information relevant to the investigation (see Standard 6.0). Those may include:
family members, friends, neighbors, physicians, nurses, psychiatrists, social
workers, caregivers, advisors, banks, and financial institutions.

Standard 8.0: Interviewing the Respondent

A guardian ad litem must “meet with the respondent prior to court hearings
and when apprised of emergencies or significant events impacting the
respondent.”#?” The GAL should “explain, in terms understandable to the
respondent, what is expected to happen before, during, and after each court
hearing.”#® When meeting with the respondent, a GAL should “interview” the
respondent, if practicable.4® Prior to a final hearing on the appointment of a
guardian or conservator, and at other times as necessary, the guardian ad litem
should visit the present dwelling of the respondent.50

Comment:
A guardian ad litem should “meet with” and “interview” the respondent.

Meeting with the respondent entails having eyes on the respondent. At a
minimum, a guardian ad litem must meet with the respondent at the respondent’s

47 Ala. Code § 26-2A-52(b)(1)a.
48 Ala. Code § 26-2A-52(b)(1)b.
43 Ala. Code § 26-2A-52(b)(2)c.
50 Ala. Code § 26-2A-52(b)(2)d.
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present dwelling prior to the final hearing. Some respondents may not be able to
communicate, even with technological assistance or other support. For example, an
adult respondent may be in a comatose state, or a minor respondent may be a
newborn. Therefore, a guardian ad litem should “interview” the respondent to the
extent the person is able to communicate.

The guardian ad litem is entitled to meet with the respondent privately. The
presence of others may significantly interfere with the GAL’s ability to conduct an
independent investigation. If the respondent is represented by counsel, the
guardian ad litem should obtain permission from respondent’s counsel prior to
meeting and interviewing the respondent.

During the meeting, the guardian ad litem should:

- explain, in terms understandable to the respondent, 1) the court process and
role of the guardian ad litem and 2) what is expected to happen before,
during, and after each court hearing;

- “inform an adult respondent of their due process rights (see Standard 9.0);

- observe the respondent’s condition, surroundings, and responses; and

- ascertain the respondent’s thoughts and wishes concerning the proceedings
and the proposed guardian/conservator.

Standard 9.0: Due Process Rights

Unless the respondent is represented by counsel, a guardian ad litem must
inform an alleged incapacitated adult respondent of his or her due process rights.51
Those rights include the right to be present at the hearing, to be represented by
counsel, to present evidence and cross-examine witnesses, and to demand a trial by
jury.52 Further, an alleged incapacitated adult is entitled to notice of the hearing on
the appointment of a guardian,53 temporary guardian or emergency guardian,54 and
any hearing on a petition for an order subsequent to appointment of a guardian,55
by process server.5¢ Notice of the hearing on the appointment of a conservator or
other protective order,57 temporary conservator or emergency conservator,5® and any

51 Ala. Code § 26-2A-52(b)(3).

52 Id. The respondent’s due process rights, including notice and service, may be waived by the court
in a “custodial” guardianship proceeding. Ala. Code § 26-2A-102(e).

53 Ala. Code § 26-2A-103(a)(1).

54 Ala. Code § 26-2A-107.1(b)(2). The court may appoint an emergency guardian without notice to
the adult only if the court finds from an affidavit or testimony that the adult’s physical health,
safety, or welfare will be substantially harmed before a hearing with notice on the appointment can
be held. Ala. Code § 26-2A-107.1(d)(1).

55 Ala. Code § 26-2A-103(b).

56 Ala. Code § 26-2A-103(c); Ala. Code § 26-2A-50(b)2).

57 Ala. Code § 26-2A-134(a).

58 Ala. Code § 26-2A-136.1(b)(2). The court may appoint an emergency conservator without notice to
the adult only if the court finds from an affidavit or testimony that the adult’s property or financial
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hearing on a petition for an order subsequent to appointment of a conservator or
other protective order®® must be given in the same manner, by personal service.60

Comment:

An alleged incapacitated person may not waive notice.6! Nor may a guardian
ad litem accept service of process for the respondent.62

Standard 10.0: Less-Restrictive Alternatives and Supports

In adult guardianship and conservatorship proceedings, a court should make
appointive and other orders “only to the extent necessitated by the [incapacitated or
protected] person's mental and adaptive limitations [and/or] other conditions
warranting the procedure.”s3 The intent is to encourage the development of
maximum self-reliance and independence of the adult.64 Likewise, a guardian ad
litem has a duty to identify less-restrictive alternatives to guardianship or
conservatorship.65 A GAL must “advocate for the result that is the least restrictive
in type, duration, and scope and consistent with the alleged incapacitated adult
respondent’s best interests.”66 Additionally, a guardian ad litem should advocate for
appropriate services for the respondent.67

Comment:

The statutes are replete with authority encouraging the use of less-restrictive
alternatives to guardianship or conservatorship. HEspecially when an adult
respondent is not represented by their own counsel, the court will rely on the
guardian ad litem to identify and recommend less-restrictive alternatives consistent
with the respondent’s best interests. Below is a list of potential less-restrictive
alternatives.

- No guardianship and/or conservatorship.68

interests will be substantially and irreparably harmed before a hearing with notice on the
appointment can be held. Ala. Code § 26-2A-136.1(d)(1).

59 Ala. Code § 26-2A-134(b).

60 Ala. Code § 26-2A-134(a). Publication notice is allowable in conservatorship proceedings if the
respondent has disappeared or is otherwise situated so as to make personal service impracticable.
Ala. Code § 26-2A-134(2)(1).

81 Ala. Code § 26-2A-103(d).

62 See Ala. R. Civ. P. 4(c).

63 Ala. Code § 26-2A-105(a) (adult guardianships) and Ala. Code § 26-2A-136(a) (conservatorships).
684 Id.

65 Ala. Code § 26-2A-52(b)(2)f.

66 Ala. Code § 26-2A-52(b)(5).

67 Ala. Code § 26-2A-52(b)(4).

68 “I'TThe guardian ad litem is obligated to represent the interests of the potential ward and should
oppose the guardianship and/or conservatorship if that is in the best interests of the potential ward.”
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- Supported Decision-Making Agreement69

- Appointment of a Social Security Administration representative payee
- Appointment of a Veterans Affairs (VA) fiduciary

- Financial Power of Attorney70

- Trust

- Healthcare Power of Attorney7!

- Advance Directive for Healthcare?

- Limited Guardianship’

- Single-Transaction Conservatorship74

A guardian ad litem should weigh the use of a less-restrictive alternative
against potential challenges presented by the alternative or prospective supporters.
Eligibility, cost, timing, location, and risk to public benefits of the alternative
should be considered. Further, the GAL’s investigation may have uncovered
concerns about the respondent’s supporters, including the risk of undue influence,
abuse, neglect, or exploitation, the supporter’s lack of understanding of the
respondent’s medical/mental health needs, the supporter’s lack of stability or
cognitive limitations, and disputes with family members. Guardians ad litem are
encouraged to use the American Bar Association Commission on Law and Aging’s
resource titled “PRACTICAL Tool for Lawyers: Steps in Supporting Decision-
Making”7 in evaluating less-restrictive alternatives.

Standard 11.0: Report and Recommendation to the Court

A guardian ad litem must submit a report and recommendation in writing to
the court.”6

Comment:
The guardian ad litem’s report and recommendation should first be

responsive to any duties or instructions provided in the court order appointing the
GAL. “The court may include additional duties or instructions for the guardian ad

On Guard: Making Sensible Decisions About Guardianship, Ala. Disabilities Advoc. Program,
https://alabamaguardianship.org/wp-content/uploads/2023/02/0n-Guard-Making-sensible-
decisions.pdf (last visited Aug. 31, 2026).

69 Ala. Code § 26-1B-1 et seq.

70 Ala. Code § 26-1A-101 et seq.

1 Ala. Code § 26-1A-404.

72 Ala. Code § 22-8A-1 et seq.

73 Ala. Code § 26-2A-105(c).

7 Ala. Code § 26-2A-137.

% https://www.americanbar.org/content/dam/aba/administrative/law_aging/PRACTICALGuide.pdf
76 Ala. Code § 26-2A-52(b)(6).
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litem in its order of appointment.”?”7 Some probate courts have local rules regarding
the requirements and deadlines for the report and recommendation. Unless
otherwise directed, the report and recommendation should be filed prior to the final
hearing.

The report should include the findings of the guardian ad litem’s
Investigation and interviews (see Standard 6.0, Standard 7.0, and Standard 8.0). If
the GAL has been able to ascertain the respondent’s wishes (see Standard 1.0),
those should be included in the report. The findings should also cover the GAL’s
identification and evaluation of any less-restrictive alternatives to guardianship or
conservatorship (see Standard 10.0).

The guardian ad litem’s recommendation should be based on the evidence
presented and consistent with the respondent’s best interests. A GAL may make
recommendations regarding 1) the need for guardianship or conservatorship (see
Standard 5.0), 2) who to appoint as guardian or conservator, 3) whether the relief
being requested should be granted, 4) whether the court should consider a less-
restrictive alternative, and 5) other issues in the best interests of the respondent.

Standard 12.0: Fees

A guardian ad litem in a guardianship or conservatorship proceeding is
entitled to reasonable compensation from the estate of the ward or protected
person.”® Except when the petitioner is related by blood or marriage to the ward or
protected person, if the assets of the estate are not sufficient to provide reasonable
compensation to the GAL, the court may tax the costs to the petitioner.”®

Comment:

The assessment of a guardian ad litem’s fee is a matter within the sound
discretion of the trial/probate court. In determining the reasonableness of a
guardian ad litem’s fee, the court should consider factors such as:

(1) the nature and value of the subject matter of the employment;

(2) the learning, skill, and labor requisite to its proper discharge;

(3) the time consumed;

(4) the professional experience and reputation of the attorney;

(5) the weight of his responsibilities;

(6) the measure of success achieved;

(7) the reasonable expenses incurred;

(8) whether a fee is fixed or contingent;

77 Ala. Code § 26-2A-52(c).
78 Ala. Code § 26-2A-142(a)(b).
7 Ala. Code § 26-2A-142(c).
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(9) the nature and length of a professional relationship;

(10) the fee customarily charged in the locality for similar legal services;
(11) the likelihood that a particular employment may preclude other
employment; and

(12) the time limitations imposed by the client or by the circumstances.80

The court must ensure the record contains sufficient evidence to support the
GAL fee awarded. If appealed for abuse of discretion, the reviewing court must be
able to “discern from the record what factors the court considered in deciding the
attorney’s fees.”8! Therefore, a guardian ad litem should keep and submit itemized
bills setting forth the tasks conducted and amount due for each task.82 Otherwise,
the matter may be remanded for an evidentiary hearing on the matter of fees.83

80 T.C.M. v. W.IL.K,, 248 So. 3d 1, 8-9 (Ala. Civ. App. 2017) (citing Van Schaack v. AmSouth Bank
N.A., 530 So. 2d 740, 749 (Ala. 1988)).

81 Van Schaack v. AmSouth Bank, N.A., 530 So. 2d 740, 749 (Ala. 1988).

82 Lester v. Lester, 378 So. 3d 555, 568 (Ala. Civ. App. 2022) (affirming award a GAL fees).

8 Van Schaack v. AmSouth Bank, N.A., 530 So. 2d 740, 750 (Ala. 1988) (remanding when the record
disclosed no evidence regarding the GAL’s services other than his presence at the hearing on final
settlement and asking a witness several questions).
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(2026 AMENDMENTS TO
ALA. CODE TITLE 26)
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HB249 Enrolled
to

nrolled, An Act,
26-2A-52,
and

Relating to guardianships and conservatorships;

]

26-2-3, 26-2A-20 26-2A-50,
Code of Alzbama 19875,

and 26-2A-136,

12

amend Sections 26-2-2,
26-2A-103, 26-2A-134,
to add Sections 26-2A-54, 26-2A-107.1, and 26-2A-136.1 to the
further provide procedurés and
y ing

to
the removal of proceedings involv

Code of Alabama 1975;

guardianships or conservatorships from probate court to the
notice requirements for

reguirements relating to
or

8 .
to further provide fo
conservatorship,

-
a

to

O

9 i
ircuit court;
petitions involving-a guardianship,
to require guardians ad litem to

protective proceeding;
undergo training before appointment in a case involving
or protective proceeding;
to require the

12
conservatorship,
with exceptions;

guardianship,
specify the duties of such a guardian ad litem;
court to appoint a court representative in proceedings
involving a guardianship or protective order,
responsibilities of a court
temporary or

the appointment of

to provide for the duties and
for
circumstances to prevent harm
or welfare; to provide

18
representative; to provide
safety,

V.Y

emergency guardians in certain

o an adult's physical health,

for the appointment of temporary or emergency conservators or
in certain circumstances

o
o

21 t
22
23 other temporary or emergency relief
24 to prevent harm to an adult's property or financial interests;
to allow the court to penalize attorneys or parties who
improperly petition for temporary or emergency guardians or
to revise the authority of a court to preserve

conservators;
i

27
Pagé

28 and apply the property of a person who is the subject of an



29
30

32
33

34

36
37
38
39

f
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ongoing protective order proceeding; to repeal Section
26-2A-107, Code of Alabama 1975, relating to emergency orders
for a temporary guardian; and to-make nonsubstantive,
technical revisions to update the existing code language to
current style.
Bt IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Sections 26-2-2, 26-2-3, 26-2A-20, 26-2A-50,

26-2A-52, 26-2A-103, 26-2A-134, and 26-2A-136 are amended to

-
pe

read as follows:

"§26-2~2

(a) For all guardianships, conservatorships, and other

protective proceedings commencing before January 1, 2027, the

Zkhe—administration or conduct of any guardianship or

conservatorship of a minor or incapacitated person may be

removed from the probate court to the circuit court, at any

time before the final settlement thereof by the guardian or

conservatoQr of any such guardiansnip or conservatorship or
guardian ad litem or next friend of such ward or anyone
entitled to support out of the estate of such ward without
assigning any special equity, and an order of removal must be
made by the court or judge upon the filing of a sworn petition
by any such guardian or conservator or guardian ad litem or
next friend for the ward or such person entitled to support
out of the estate of such ward, reciting in what capacity the
petitioner acts and that in the opinion of the petitioner such
guardianship or conservatorship can be better administered in
the circuit court than in the probate court.

(b) The following shall apply to all guardianships,
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conservatorships, and other protective proceedings commenced

on or after Januarv 1, 2027:

(l1)a. Except for a proceeding pending in a probate

court in a county where the probate court or judge of probate

wne

h

exercises equity jurisdiction concurrent with that o

circuit court, a proceeding in a probate court under this

chapter or Chapter 2A may be removed to the circuit court for

the county where the proceeding in probate court is pending at

any time before the probate court has taken steps toward a

final settlement.

b. Removal under this subdivision may be done by any of

the following parties:

i, The guardian, including any emergency or temporary

guardian appointed by a court of competent jurisdiction and

any quardian appointed in another jurisdiction for the person

who is the subject of the proceeding.

2. The conservator, including any emergency or

temporary conservator appointed by a court of competent

jurisdiction and any conservator appointed in another

jurisdiction for the person who is the subijeci of the

proceeding.

ct
O
o8

3. The alleged incapacitated person, prior

determination of incapacity.

4, The guardian ad litem or attornev for the verson who

is the subject of the proceeding.

5. An agent acting under a facially valid durable power

of attorney execuied prior o the commencement of any such

proceeding by the person who is the subject of the proceeding.

Page 3
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6. Any facility, including, but not limited to, a

hospital as defined in Section 22-21-20, in which the person
Rl

who is the subject of the proceeding resides or has been

admitted as a patient.

=

7. The next friend of the person who is the subject of

the proceeding.

4

8. The Depvartment of Human Resources.

th

0. Any person entitled to support out of the estate o

the person who is the subject of fhe proceeding.

10. The spouse of the person who is the subject of the

proceeding.

(2) To rémove a proceeding from the probate court to

the circuit court, the removing party shall file in the

circuit court to which the proceeding is being removed a

notice of removal that contains all of the following:

a. A description of the nature of the proceeding being

removed.

b. Whether a jury trial is demanded under Section

26-2A-35.

c. The removing parity's interest in the proceeding

]

being removed.

d. The name of all interested persons to the pbroceeding

being removed to which the removing party is delivering the

notice of removal.

(3) Following the removal to the circuit court, the

removing party shall file a copy of the notice of removal with

the clerk of the probate court and shall send a copy of the

notice of removal to all interested parties listed in the

Page 4
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notice. Upon receiving a copy of the notice of removal, the

probate court may not take further action unless and until the

removed proceeding is remanded, except to deliver a copy of

£

the record in the probate court to the clerk of the circuit

court.

(4) The circuit court shall have jurisdiction of a

removed proceeding upon filing of the notice of removal with

~the circuit clerk. None of the following may deprive the

circuit court of jurisdiction to hear and decide the removed

proceeding:

a. The omission of any information required to be

included in the notice of removal.

b. An incorrect statement of any information required

to be included in the notice of removal.

c. The failure of the probate court to deliver a copy
o)

of the record of proceedings in that court.

(5) If a necessary party to the proceedings does not
Y

receive notice of the proceedings as required by law before

the notice of removal is filed, the removing party shall cause

notice of the proceeding to be issued to the necessary party

as provided in the Alabama Rules of Civil Procedure or as

otherwise provided by law.

{6) The circuit court mayv remand a proceeding removed

under this section to the probate court if the circuit court

finds anv of the following:

a. The removal was sought for purvose of improper

delay.
b. The removal did not comply with applicable law.
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c. Judgment on all contested matters vendina before the

circuit court is final and: (i) the time for an appeal expired

without the filing of an appeal; or (ii) if an appeal was

s

on of the avpeal.

}ot

filed, there is a final adjudicat

d. Ail interested parties or their reoresentatives have

requested the removed proceeding be remanded to probate court.

(7) Following remand by the circuit court, the clerk of

the circuit court shall deliver a copy of the order of remand

3 1
H

and the record of all proceedings in the circuit court to the

clerk of the probate court, to be filed with the records of

the proceeding in the probate court. The probate court shall

proceed with the proceeding in accordance with the circuit

court’'s order.

(8) In any proceeding removed from & probate court, the

circuit court may issue all necessary orders and process to

bring before it all proper parties, whether served by process

issued by the probate court or otherwise.

(3) Neither remand nor anvthing else shall prevent the

subsequent removal of a proceeding to the circuit court under

this section."

"§26-2-3

(g) In any county where the judge of probate is
required to be learned in the law, the administration or
conduct of any guardianship or conservatorship of a minor or
incapacitated person may be removed from the probate court to
the circuit court pursuant to Section 26-2-2 at any time
before a proceeding for final settlement—thereeof is commenced

in probate court by the guardian or conservator of the

Page 6
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o3

litem or next

cr

guardianship or conservatorship or guardian a

£

friend of a ward or anyone entitled to support out of the

g
cr

-estate of the ward without assigning any special equity. The

circuit court shall remand the administration of a
éuardianship or conservatorship transferred pursuant to this
section to the probate court if the circuit court finds that
the removal was sbught for the purpose of improper delay or
did not comply with applicable law. The circuit court may
remand the administration of a guardianship or conservatorship
pursuant to this section to the probate court if the circuit
court finds that any of the following apply:

(1) The circuit court has issued a final order or
judgment on all, contested matters pending before the circuit
court in the administration of the guardianship or

conservatorship and the time for an appeal of the order or

’.I'
1=ty

judgment has expired without an appeal being filed or, an
appeal was filed, after the final adjudication of the appeal.

(2) All interested parties or their representatives
request the administration of the guardianship or
conservatorship be remanded to probate court.

(b) Nothing in subsection (a) shall prevent the
administration of a guardianship or conservatorship from being
removed again to the circuit courit pursuant to Section 26-2-2
after the administration nas been remanded to the probate

court as provided above.

{(c) This section shall not apply to any guardianship,

conservatorship, or other protective proceeding commenced on

or after January 1, 2027."
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"§26-2A-20

For the purposes of As—ssega—<= this chapter

following terms—shait have the following meanings+

rorimoeiiizeal o inleons &k oo
ot Ty —F 7 (SR oAl Vg - Mg e S W SRS

{r

k] b} : 32 . P )
oanyed 3 3N e P P L W S S
Oy T e T o T T o .

i

EASE
PR B AR AY

ce—e+ With respect to a protected

16]

LWL
™

(1) CLAIMS.-—Zs—=xe

person,—éﬁe%édés_ggg liazbilities of the protected person,
whether arising in contract, tort, or otherwise, and
liabilities of the estate which arise at or after the
appointment of a conservator, including expenses of
administratidn.

(2) CONSERVATOR. A person who islappointed by a court

to manage the estate of a protected person—asd. The term

includes a limited conservator described in Section
26—2A—148(é).

(3) COURT. A probate court of this state.

(4) COURT REPRESENTATIVE. A person appointed in a

guardianship or protective proceeding who: (i) is trained in

1
(11

icer, employee,

law, nursing, or social works+; (ii) is an oi
or special appointee of the courts; (iii) and has no personal
interest in the proceeding.

(5) DISABILITY. Cause for a protective order as
described in Section 26-2A-130.

the person

whose affairs are subject to this chapter.
(7) GUARDIAN. A person who has gualified as a ‘guardian
of a minor or incapacitated person pursuant to parental or

spousal nomination or court appointment—ea=e¢. The term includes

a limited guardian as described in Sections 26-2A-78(e) and

Page 8
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8}

26-2A-105(c), but excludes—ene a verson who is merely
guardian ad litem.

(8) INCAPACITATED PERSON. Any person who is impaired by
reason of mental illness, mental deficiency, physical illness
or disability, physical or mental infirmities accompanying
advanced age, chronic use of drugs, chronic intoxication, or
other cause—{, except minority,+ to the extent of lacking
sufficient understanding or capacity to make or communicate
responsible decisions. .

(9) LEASE. Includes an oil, gas, or other mineral

lease.

(10) LEfTERS. Iretudos—Lleiiexs Letiers of guardianships
and letters of conservatorship,

(11) MINOR. A person who is under 19 years of age and
has not otherwise had the disabilities of minority removed.

{(12) MINOR WARD. A minor for whom a guardian has been

appointed solely because of minority.

(13) 423> MORTGAGE. Any conveyance, agreement, oOr

arrangement in' which property is used as collateral.

{14) ++3+ ORGANIZATION.—Zssiudes—a A corporation,
business trust, estate, trust, partnership, association, two
or more persons having a joint or common interest, government,

governmental subdivision or agency, or any other legal entity.

(15) %) PARENT. Irei=des—any Any person entitled to

take, or who would be entitled to take if the child died
without a will, as a parent by intestate succession from the

child whose relationship is in question-—awd. The term excludes

any person who is only a stepparent, foster parent, or

Page 9
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253 grandparent.

254 (16)+4+5)> PERSON. An individual or an organization,

255 unless the context otherwise requires.

256 (17)4%6y PETITION. A written request to the court for
257 an order after notice.

258 (18) 4=+ PROCEEDING. Zretuges—aesiesn Action at law and
259 sult in equity.

260 (19) 428} PROPERTY. Both real and personal
261 property, or any interest therein, and mesns—anything that may
262 be the subject of ownership. N

263 (20) 438} PROTECTED PERSON. A minor or other person for
264 whom a conservator has been appointed or other protective

265 order has been made as provided in Sections 26-2A-136 and

266 26-2A-137.

267 (21) 4253 PROTECTIVE PROCEEDING. A proceeding under—&ke

268 provisiers—eLf Division 3 of Article 2,—bixdisien—3.

269 (22) ﬁESPONDENT. An individual for whom: (i) a petition
270 requests the court to enter a protective order to appoint a
271 guardian or conservator; (ii) a protective arrangement 1is

272 sought; or (iii) any emergency or temporary guardian,

273 conservator, or other relief is requested.

274 (23) 2%} SECURITY.—ZFnetuwaes—asny Any noter; stocks;

275 treasury stockyi bond, debenture+; evidence of indeb;ednessTL
276 certificate of interest or participation in an oil, gas, or
271 mining title or lease or in payments out of production under
278 such a title or leases; collateral trust certificate,

279 transferable shares; voting trust certificate or, in general,
280 any interest or instrument commonly known as a security, or

Page 10
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et
(o}
Pty

any certificate of interest or varticipationy; any temporary

or interim certificate, receipt or certificate of deposit for,
or any warrant or right to subscribe to or purchase any of the

foregoing.

(24) 4223 WARD. A person for whom & guardian has been

= : "ot PR (1] D e o e £ sz = i - e -
appointed., —Alzminer—ward!l is e-miner—fer whom—a-guardian—has

"§26-2A-50

Jote

(a) If notice of a nearing on any petition is required,
other than a notice meeting specific notice requirements

otherwise provided under Sections 26-2A-103, 26-2A-107.1,

26-2A-134, and 26-2A-136.1, the petitioner shall cause notice

o
P

the time and place of the hearing of any petition to be
given to the person to be notified or to the attorney if the
person has appeared by attorney or requested that notice be
sent to an attorney.

(b) Notice—smwst shall be given by service in the manner

provided for service of summons in the Alabama Rules of Civil

Procedure, except as follows:

(1) If by certified mail or commercial carrier, =¥

eepy—ef the notice shall be sent at least 14 days
3P

and addressed to the person being

notified using the post office address given in the request
for notice, if any, or to the person's office or place of

residence, if known+.

(2) If by process sexver, by—8y delivering—e—ecop¥y
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least—24 10 days before the time set for the hearing+—ex.

b))

(3) If by publication when the address oy identity of

ct

+

any person is not known and cannot be ascertained with

reasonable diligence, by publishing a copy of the notice+ at

least once a week for three consecutive weeks—a—ecopy—oi—the

retiee in a newspaper having general circulation in the county

L)

in which the hearing is to be held, the last publicat

1y

on o

[

tty
O
=

which—%s—%te shall be at least 10 days before the time set
the hearing.
(c) The court for good cause shown may provide for a
different method or time o0f giving notice for any hearing.
(d) Proof of the giving of notice must be made not
later than the hearing and filed in the proceeding."
"§26-2A-52

(a) At any point in a proceeding, a court may appoint a

guardian ad litem to represent the interest of a-mimer—s=
ether persen respondent if the court determines that

representation of the interest otherwise would be inadequate.
If not precluded by conflict of interests, a guardian ad litem
may be appointed to represent several persons or interests.

’

(b) The primary responsibility of a guardian ad litem

is to protect the best interests of the respondent. The duties

of a guardian ad litem include the following:

(l)a. Meet with the respondent prior to court hearings

and when apprised of emergencies or significant events

impacting the respondent.

b. Explain, in terms understandable to the respondent,

what is expected to happen before, during, and after each
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court hearing.

(2) Conduct a thorough and independent investigation.

Unless otherwise directed by the court, the investigation

shall include the following:

a. Obtaining and reviewing relevant documenis.

b. Interviewing the person who appears to have caused

=

the petition to be filed and any other person who is nominated

to serve as guardian or conservator.

c. Interviewing the respondent, if oraciicable.

d. Prior to a final hearing on the appointment of a

guardian or conservator, and at other times as necessary,

visiting the present dwelling of the respondent.

e. Making reasonable efforts to ascertain the

»

respondent's wishes.

f. Identifying less-restrictive alternatives to

guardianship or conservatorship.

(3) Unless represented by counsel, inform an alleged

incapacitated adult respondent of the respondent's right to be

present at the hearing, to be represented by counsel, to

prevent evidence and cross-examine witnesses, and to demand &

trial by jury.

(4) Advocate for appropriate services for the

~

respondent.

{(5) Advocate for the result that is the least

restriciive in type, duration, and scope and consistent with

an alleged incapacitated adult respondent's best interests.

(6) Submit a report and recommendation in writing to

the court. In making the report, the guardian ad litem shall




.
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365 be an advocate for the best interests of the respondent. The
366 guardian ad litem should consider, but is not bound by, the
367 wishes of the respondent.
368 R (7) Attend all court hearings and file a&l)l necessary
369 pleadings to facilitate the best interests of the respondent.
370 (8) Avoid'conflicts of interest, impropriety, and
371 self-dealing.
372 (c) The court may include additional duties or
373 instructions for the guardian ad litem in its order of
374 appointment.
375 (d) Unless otherwise provided by court order, a
376 guardian ad litem's duties in a proceeding terminate: (i) when
377 the court haes issued a final order or judgment and the time
378 for an appreal of the order or judgment has expired without an
379 appeal being filed; or (ii) if an appeal was filed, after the
380 final adjudication of the appeal.
381 (e) Before being appointed by tﬁe court, every -guardian
382 ad-litem appointed under this chapter shall successfully
383 complete a training progrém prepared or approved by the

)
384 Alabama Probate Judges Association and the Alabama Law
385 Institute.”
386 "§26-2A-103
387 (a) Except as provided in Section 26-2A-107.1, ip¥=s a
388 proceeding for the appointment of a guardian of an -
388 incapacitated person—anad—=f retice—ts—reguiredin—a
390 notice of
391 hearing—sust shall be given to each of the following:
.392 respondent,
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ker—erhis—speuse—{if anv)} the respondent's soouse, if anv,.

and adult children, or if none, parents+.

(2) Any person who is serving as guardians or

conservators or who has the care and custody of the-pexrsen

respondent.

"(3) In case no other person is notified

subdivision (1), at least one of the nearest aduli relatives

residing in this state, if any can be founds+—a=nd.

b}

(4) Any other person as directed by the court.
(b) Notice of hearing on a petition for an order
subsequent to appointment of a guardian must be given to the

ward_respondent, the guardian, and any other person as ordered

by the court.

-

(c) Notice must be served—perserally on the—alleged

respondent as provided in Section

26-2A-50(b) (2) . Notices to other persons as reqguired by

subsection—{aj++}—must (3) or (b) shall be served—perseonatly

may not waive notice."

"§26~-2A-134

or appointment of a conservaior or

Fh

{(a) On & petition

other protective order, the requirements for notice described

in Section 26-2A-103 apply, —bst—i)—3i£f except that:

(1) If respondent has

disappeared or is otherwise situated so as to make personal

Page 15
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service of notice impracticable, notice to the

respondent shall be given by publication as provided in

Section 26-2A-50+—sad—+43—3£; and

(2) If the-persen—te—Pbe—protected resvondent is a

minor, the provisions of Section 26-2A-75 also apply.
(b) Notice, as described in Section 26-2A-103, of any
hearing on a petition for an order subsequent to appointment

of a conservator or other protective order must be given to

the-pretected persen respondent, any conservator of the
precectedperson's_respondent's estate, and any other person

as ordered by the court."

"§26-2A-136

(a) The court shall exercise the authority conferred in
this division to encourage the development of maximum
self-reliance and independence of a protected person and make
protective orders only to the extent necessitated by the
protected person's mental and adaptive limitations and other
conditions warranting the procedure.

(b) The court has the following powers that may be
exercised directly or through a conservator in respect to the
estate and business affairs of a protected person:

(1) IR WP

Py
L ey L

423 After hearing and upon determining that a basis for

an appointment or other protective order exists with respect

Page 16
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to a minor without other disability, the court has all those
powers over the estate and business affairs of the minor which
are or may be necessary for the best interest of the minor and

members of minor's immediate family.

ot

(2) 43+ After hearing and upon determining that a bas

S
for an appointment or other protective order exists with
respect to a person for reasons other than minority, the
court, for the benefit of the person and members of the
person's immediate family, has all the powers over the estate
and business affairs which the person could exercise if
present and not under disability, except the power to make a
will. Subject to subsection (c), those—pewers include, but are

1

not limited to, the powers to do the following:pewer—te—moke

a. Make giftsq—teo——econvey.
b. Convey or release contingent and expectant interests
in property, .including marital property rights and any right

of survivorship incident to joint tenancy or tenancy by the

entirety+—to—exereise

c. Exercise or release powers held by the protected

£

person as trustee, personal representative, custodian for
minors, conservator, or donee of a power of appointment+—te

entex,

d. Enter into contracts+—Eso—ex=eaite.

e. Create revocable or irrevocable trusts of property

of the protected personi—te—exereise.

£. Exercise options of the protected person to purchase

securities or other property+—te—exereise.

Page 17
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g. Exercise rights to elect options and change

beneficiaries under insurance and annuity policies and to

o
pe ey

-

surrender the policies for their cash value;—te—exere

v

h. Exercise any right to an elective share in the state

of the person's deceased spouse and to renounce or disclaim
any interest by testate or intestate succession or by inter
vivos transfer.

(c) The court may exercise or direct the exercise of

Y P

the following powers only if, after notice and hearing, the

S in

pte

court is satisfied—eafter—netice and-bhearing, that it
the best interest of the protected person+ and that the person
either is incapable of consenting or has consented to the
proposed exercise of power:

(1) To exercise or release powers of appointments of
which the protected person is done+.

(2) To renounce or disclaim interests+.

{(3) To make gifts in trust or otherwise exceeding in
the aggregate 20 percent of the year's income of the estate+

anet,

(4) To change beneficiaries under insurance and annuity
policies.

(d) Except for the disability necessitating the
appointment, a determination that a basis for appointment of a
conservator or other protective order exists has no effect
otherwise on the capacity of the protected person. A
conservator has all the powers granted by this section, unless
specifically limifed by the court. A protected person does not

have or possess powers granted to the conservator."
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Section 2. Sections 26-2A-54, 26~2A-107.1, and
26-22-136.1 are added to the Code of Alabama 1875, to read as
follows:

§26~2A-54

(a) In any proceeding under this article, the court
shall appoint a court representative unless the court
determines that the appointment is not likely to aid the court
or would add unnecessary expense to the proceeding. At any
time after the order is entered, the court may appoint a court
representative if the court determines that the appointment
would aid the court.

(b) Each court representative shall have training or

-y

experience in the type of abilities, limitations, and needs
alleged in the petition, and have no personal interes:t in the
proceedings. An appointed court representative shall be an
officer, employee, or special appointee of the court.

(c) A court representative appointed under subsection
(a) shall do all of the following, unless otherwise directed
or limited by the court:

(1) Independently evaluate the petition and the
allegations made in the petition.
| (2) Interview the respondent in person and do both of
the following in a manner that the respondent is best able to

understand:

rt
N
®

a. Explain to the respondent the substance of
petition and the nature, purpose, and effect of the
proceeding.

b. Determine the respondent's views about the relief

Page 19
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sought by the petitioner.,

Q.
«Q
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V)]
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i
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3

) (3) Interview the petitioner and propose
conservator, if any.

(4) If relevant to the proceedings, visit the
respondent's present dwelling and any dwelling in which the
court representative reasonably believes the respondent will
live if the relief sought is granted.

(5) Obtain information from any physician or other
person known to have treated, advised, or assessed the
respondent's relevant physical or mental condition.

(6) File a report of the court representative's
findings in a .record with the court, unless waived by the
court for good cause shown.

(d) The court may use the service of any public or
charitable agency as an additional court representative to
evaluate the condition of the respondent and to make
appropriate recommendations to the court.

§26-2A-107.1

(a) Either at the court's discretion after a petition
has been filed under this division or on petition by a person
interested in the adult's welfare, inciuding, but not limited
to, & hospital as defined in Section 22-21-20, the court may
appoint a temporary guardian or emergency guardian for an
adult if the'court finds all of the following:

(1) The appointment of a temporary guardian or
emergency guardian is likely to prevent substantial harm to
the adult's physical health, safety, or welfare.

(2) No other person appears to have the authority and

Page 20



561
562
563
564
565
566
567

569
570
571
572
573
574
575
576
977
578

HR249 Enrolled

the willingness to act in the circumstances.

o

(3) There is reason to believe that a basis for
appointment of a guardian under Section 26-2A-102 exists.

(b) (1) Immediately‘upon the filing of a petition for
appointment of a temporary guardian or emergency guardian of
an adult and if a guardian ad litem has not been appoigted to
represent the respondent, the court shall appoint a guardian
ad litem to represent the respondent in the proceeding.

(2) Except as otherwise provided in subsection (d), the
court shall provide notice of the date, time, and place of a
hearing on a petiéion for appointment of a temporary cuardian

or emergency guardian of an adult no later than five days

h

before the time set for the hearing to all of the following
parties:

a. The respondent.

b. The respondent's guardian ad litem and attorney.

c. Any other person that the court determines is an
appropriate party to the hearing.

(c) (1) The duration of authority of a temporary
guardian for an adult may not exceed 60 days. A temporary
guardian may exercise only the powers specified in the order

appointment.

~h

o
(2) Prioxr to the expiration of the duration of
authority granted to a temporary guardian for an adult under
subdivision (1), the duration of authority of a temporary
guardian for an adult may be extended for a second term of not
more than 60 days without a hearing, provided that the court

finds both of the following:
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- a. The conditions for appointment of a temporary
guardian in subsection (a) continue.

b. It

bt

s in the best interest of the respondent to
continue the appoiniment.

£

(3) Prior to the expiration of the second or an
subsequent term of the duration of authority granted to a
temporary gquardian under subdivision (2), the authority of a
temporary guardian for an adult may be extended for a third or
subsequent term of not more than 60 days upon hearing and upon
the court finding that there is good cause to extend the
temporary appointment. Notice of the.date, time, and place of
the hearing to extend the temporary appointment shall be given
in accordance with the requirements of subsection (b).

(d) (1) The court may appoint an emergency guardian for
an adult without providing notice to the adult, the adult's
guardian ad litem, or any attorney for the adult only if the
court finds from an affidavit or testimony that the adult's
physical health, safety, or welfare will be substantially
harmed before a hearing with notice on the appointment can be
held.

(2) The duration of authority of an emergency guardian
for an adult may not exceed 10 days. The emergency guardian
may exercise only the powers specified in the order of
appointment.

(3) If the court appoints an emergency guardian without
giving notice under subsection (b), the court must do each of
the following:

a. Give notice of the appointment of the emergency
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guardian no later than 48 hours after the appointment to:

1. The respondent;

2. The respondent's guardian ad litem and attorney, if
any; and

3. Any other person that the court determines is an
appropriate party to the hearing.

b. Hold a hearing on the appropriateness of the
emergency appointment no later than 10 days after the
appointment, with notice of the date, time, and place of the
hearing given at least five days before the time set for the
hearing to those persons listed in paragraph a.

(4) At the conclusion of the hearing on the emergency
appointment, the court may do any of the following:

a. Appoint a temporary guardian for the adult.

b. Terminate the emergency guardiansﬁip without
appointment of a temporary guardian.

c. Grant such other relief as may be proper.

(e) The appointment of a temporary guardian or
emergency guardian under this section is not a determination
that a basis exists for appointment of a guardian under
Section 26-24-102.

(f) The court may remove a temporary guardian or
emergency guardian appointed under this section at any cime.

(g} The court may order a temporary guardian or

fote

emergency guardian to file a written report, the contents of
which may be determined by the court. A temporary guardian or
emergency guardian shall make any report the court requires.

(h) No county sheriff shall be appointed as a temporary
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on unless

fobn

guardian or emergency guardian oursuant to this sect

‘_l

the county sheriff consents and accepts the appointment as

temporary guardian or emergency guardian.

§26-2A-136.1

(a) Either at the court's discretion after a petition
has been filed under this division or on petition underAthis
division by a person interested in the adult's welfare,
including, but not limited to, a hospital as defined in
Section 22-21-20, the court may appoint a temporary
conservator or emergency conservator for the person or grant
such other temporary or emergency relief as may be
appropriate, including an order to preserve and apply property
of the person as required for support of the person or any
person who is in fact dependent on the person, if the court
tinds all of the following:

(1) The appointment of a temporary conservator or
emergency conservator or granting of other temporary or
emergency relief is likely to prevent substantial and
irreparable harm to the person's properiy or financial
interests.

(2) No other person appears to have the authority and
the willingness to act in the circumstances.

(3) There is reason to believe that a basis for
appointment of a conservator or other protective order under
Section 26-2A-130 exists.

{b) (1) Immediately upon the filing of a petition for
appointment of a temporary conservator or emergency

conservator or other temporary or emergency relief and if a
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guardian ad litem has not been appointed to represent the

tem to

=2
foie

respondent, the court shall appoint a guardian ad

represent the respondent in the proceeding.

=N

(2) Except as otherwise provided in subsection (d), the
court shall provide notice of the date, time, and place of a
hearing on a petition under this section at least five days
before the timevset for the hearing to all of the following
parties:

a. The respondent.

)i
=ty

b. The respondent's gquardian ad litem and attorney,
any.

c. Any other person that the court determines is an
appropriate party to the hearing.

(c) The duration of authority of a tempdrary
conservator and the duration of any other temporary relief
ordered under this section may not exceed 60 days. The
temporary conservator may exercise only the powers specified
in the order of appointment.

(2) Prior to the expiration of the duration of
authority granted to a temporary conservator or the expiration
of the duration of any other temporary relief under
subdivision (1), the duration of authority of a temporary
conservator or the duration of any other temporary relief may

be extended for a second term of not more than 60 days without

. & hearing, provided that the court finds both of the

following:
a. The conditions for appointment of a temporary

conservator or for the granting of any other temporary relief
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under subsection (&) continue.

b. It is in the interest of the respondent to continue
the zppointment of a temporary conservator or granting of
temporary relief.

(3) Prior to the expiration of the second or any
subsequent term of the duraéion of authority granted té a
temporary conservator or the duration of any other temporary
relief under subdivision (2), the authority of a temporary
conservator or any other iemporary relief may be exitended for

a third or subsequent term of not more than 60 days upon

b

hearing and upon the court finding that there is good cause to

»

extend the temporary appointment or granting of temporary

relief. Notice of the date, time, and place of the hearing to

WQ

extend the temporary appointment or other temporary relief
shall be given in accordance with the requirements established
in subsection (b).

(d) (1) The court may appoint an emergency conservator
or grant other emergency relief without providing notice to

the respondent, the respondent's guardian ad litem, or any

s

+

attorney for the respondent only if the court finds from an
affidavit or testimény that the respondent's property or
financial interests will be substantially and irreparably
harmed before a hearing with notice on the appointment can be
held.

(2) The duration of authority of an emergency
conservator may not exceed 10 days. The emergency conservator
may exercise only the powers specified in the order of

appointment. The duration of any other emergency relief may
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not. exceed 10 days.
(3) If the court appoints an emergency Conservator or
grants other emergency relief without giving notice under

subsection (b), the court must do each of the following:

a. Give notice of the appointment of the emergency

conservator or the granting of emergency relief not later &t

K

]
f
o]

48 hours after the appointment to:

1. The respondent;

2. The respondent's guardian ad litem and attorney, if
any; and

‘

3. Any other person that the court determines is an
appropriate party to the hearing.

b. Hold a hearing on the appropriateness of the
emergency appointment or granting of emergency relief not
later than 10 days after the appointment is made or the

emergency relief is granted, with notice of the date, time,

o)

4

and place of the ing given at least five days before the
the ng

to those persons listed in paragraph

fade

ea
time set for hear

a. .

(4) At the conclusion of the hearing on the emergency
appointment or granting of emergency relief, the court may do
any of the following: .

a. Appoint a temporary conservator for the adult.

b. Terminate the emeréehcy conservatorship or other
emergency relief without further appointment or relief.

c. Grant such other relief as may be proper.

{e) The appointment of a temporary conservator or

emergency conservator under this section is not a
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determination that a basis exists for appointment of a
conservator or other protective order under Section 26-2A-130.

(£) The court may remove a temporary conservator or
emergency conservator appointed under this section at any
time.

(g) The court may order a temporary conéervator or
emergency conservator to file a written report, the contents
of which may be determined by the court. A temporary
conservator or emergency conservator shall make any report the
court reguires.

(h) No county sheriff shall be appointed as a temporary
conservator or emergency conservator pursuant to this section
unless the county sheriff consents and accepts the appointment
as temporary conservator or emergency conservator.

(i) The requirements of Section 26—23—139 shall apply
to any individual appointed as a temporary conservator or
emergency conservator under this section.

(3)) This section shall apply to all conservatorships
and other protective proceedings commenced on or after January
i, 2027.

Secgion 3. Section 26-2A-107, Code of Alabama 1975,
relating to the emergency appointment of temporary gquardians,
is repealed.

Section 4. This act shall become effective on January

1, 2027. !
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