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SYNOPSIS:

This bill would revise the Alabama Business and
Nonprofit Entities Code.

This bill would make technical corrections and
codify common law.

This bill would clarify the law governing
entities and would clarify the internal affairs
doctrine, thereby codifying common law.

This bill would provide a new procedure to
correct or nullify filing instruments.

This bill would clarify that a registered agent
may not perform its duties virtually.

This bill would clarify the process for a
foreign entity doing business in the state that is
withdrawing its certificate of authority to transact
business in this state.

This bill would clarify certain proxy matters
allowed in bylaws of business corporations and would
clarify the forum selection provisions for business
corporations and nonprofit corporations.

This bill would clarify the procedures,
processes, rights, and responsibilities of owners and
entities regarding records requests, would provide for
expedited court review in the event of noncompliance,

and would allow the court in any expedited review to
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determine the allocation among the parties to the
review.

This bill would clarify the duties of
stockholders to business corporations and fellow
stockholders.

This bill would also provide procedures for
officers, directors, stockholders, and members of
business corporations and nonprofit corporations to
follow when the officers, directors, stockholders, and
members of business corporations and nonprofit
corporations are involved in a conflicting transaction
or a corporate opportunity transaction, or both, which
if followed would provide the officers, directors,
stockholders, and members of business corporations and

nonprofit corporations with certain safe harbors.

A BILL
TO BE ENTITLED

AN ACT

Relating to the Alabama Business and Nonprofit Entities
Code; to amend Sections 10A-1-1.04, 10A-1-1.11, 10A-1-1.13,
10A-1-2.17, 10A-1-3.32, 10A-1-4.14, 10A-1-4.21, 10A-1-4.23,
10A-1-4.24, 10A-1-4.25, and 10A-1-5.31, Section 10A-1-7.01, as
amended by Act 2025-281, 2025 Regular Session, Sections
10A-1-7.11, 10A-2A-1.43, 10A-2A-2.02, 10A-2A-2.05,

10A-2A-2.07, 10A-2A-6.22, 10A-2A-8.27, 10A-2A-8.60,
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10A-2A-14.10, 10A-2A-16.02, 10A-2A-16.03, 10A-2A-16.04,
10A-3A-1.60, 10A-3A-2.02, 10A-3A-2.07, 10A-32-4.02,
10A-3A-4.03, and 10A-3A-4.04, Section 8 of Act 2025-281, now
appearing as Section 10A-3A-8.26, Sections 10A-3A-8.60,
10A-5A-4.09, and 10A-8A-4.10, Section 10A-8A-5.02, as amended
by Act 2025-281, 2025 Regular Session, Sections 10A-9A-3.04
and 10A-17-1.02, Code of Alabama 1975; to add Division G,
consisting of Section 10A-2A-8.70, to Article 8 of Chapter 2A,
Title 10A, Code of Alabama 1975; to add Sections 10A-3A-6.14,
10A-3A-8.61, and 10A-3A-8.62 to the Code of Alabama 1975; to
add Division G, consisting of Section 10A-3A-8.70, to Article
8 of Chapter 3A, Title 10A, Code of Alabama 1975; to make
technical corrections; to make technical corrections and
codify common law; to clarify the law governing entities and
clarify the internal affairs doctrine, thereby codifying
common law; to provide a new procedure to correct or nullify
filing instruments; to clarify that a registered agent may not
perform its duties virtually; to clarify the process for a
foreign entity doing business in the state that is withdrawing
its certificate of authority to transact business in this
state; to clarify certain proxy matters allowed in bylaws of
business corporations and to clarify the forum selection
provisions for business corporations and nonprofit
corporations; to clarify the procedures, processes, rights,
and responsibilities of owners and entities regarding records
requests, to provide for expedited court review in the event
of noncompliance, and to allow the court in any expedited

review to determine the allocation among the parties to the
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review; to clarify the duties of stockholders to business
corporations and fellow stockholders; to provide procedures
for officers, directors, stockholders, and members of business
corporations and nonprofit corporations to follow when the
officers, directors, stockholders, and members of business
corporations and nonprofit corporations are involved in a
conflicting transaction or a corporate opportunity
transaction, or both, which if followed would provide the
officers, directors, stockholders, and members of business
corporations and nonprofit corporations with certain safe
harbors; and to repeal Sections 10A-2A-16.10 and 10A-3A-4.20,
Code of Alabama 1975, providing for financial statements for
stockholders and members, respectively.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Sections 10A-1-1.04, 10A-1-1.11, 10A-1-1.13,
10A-1-2.17, 10A-1-3.32, 10A-1-4.14, 10A-1-4.21, 10A-1-4.23,
10A-1-4.24, 10A-1-4.25, and 10A-1-5.31, Section 10A-1-7.01, as
amended by Act 2025-281, 2025 Regular Session, Sections
10A-1-7.11, 10A-2A-1.43, 10A-2A-2.02, 10A-2A-2.05,
10A-2A-2.07, 10A-2A-6.22, 10A-2A-8.27, 10A-2A-8.60,
10A-2A-14.10, 10A-2A-16.02, 10A-2A-16.03, 10A-2A-16.04,
10A-3A-1.60, 10A-3A-2.02, 10A-3A-2.07, 10A-3A-4.02,
10A-3A-4.03, and 10A-3A-4.04, Section 8 of Act 2025-281, now
appearing as Section 10A-3A-8.26, Sections 10A-3A-8.60,
10A-5A-4.09, and 10A-8A-4.10, Section 10A-8A-5.02, as amended
by Act 2025-281, 2025 Regular Session, and Sections
10A-9A-3.04 and 10A-17-1.02, Code of Alabama 1975, are amended

to read as follows:
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"§10A-1-1.04

(a) This section shall not apply to Chapters 2A, 3A, 4,

and 11. In addition, provisions in a written limited liability

company agreement under Chapter 5A, a written partnership

agreement under Chapter 8A, and a written limited partnership

agreement under Chapter 9A may provide that this section is

not applicable.

+a)y—Fe+ (b) Except as provided in subsection (a), for

purposes of this title, a person is disinterested with respect
to the approval of a contract, transaction, or other matter or
to the consideration of the disposition of a claim or
challenge relating to a contract, transaction, or particular
conduct, i1f the person or the person's associate:

(1) is not a party to the contract or transaction or
materially involved in the conduct that is the subject of the
claim or challenge; and

(2) does not have a material financial interest in the
outcome of the contract or transaction or the disposition of
the claim or challenge.

4+ (c) For purposes of subsection—=)(b), a person is
not materially involved in the conduct that is the subject of
a claim or challenge and does not have a material financial
interest in the outcome of a contract or transaction or the
disposition of a claim or challenge solely because:

(1) the person was nominated or elected as a governing
person by a person who is:

(A) interested in the contract or transaction; or

(B) alleged to have engaged in the conduct that is the
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subject of the claim or challenge;

(2) the person receives normal fees or customary
compensation, reimbursement for expenses, or benefits as a
governing person of the entity;

(3) the person has a direct or indirect equity interest
in the entity;

(4) the entity has, or its subsidiaries have, an
interest in the contract or transaction or was affected by the
alleged conduct;

(5) the person or an associate of the person receives
ordinary and reasonable compensation for reviewing, making
recommendations regarding, or deciding on the disposition of
the claim or challenge; or

(6) in the case of a review by the person of the
alleged conduct that is the subject of the claim or challenge:

(A) the person is named as a defendant in the
derivative proceeding regarding the matter or as a person who
engaged in the alleged conduct; or

(B) the person, acting as a governing person, approved,
voted for, or acquiesced in the act being challenged if the
act did not result in a material personal or financial benefit
to the person and the challenging party fails to allege
particular facts that, if true, raise a significant prospect
that the governing person would be held liable to the entity
or its owners or members as a result of the conduct."

"§10A-1-1.11
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akes—effeet- It is important to the economy of this

state, and to domestic entities, their governing authorities,

governing persons, officers, and their owners, employees,

creditors, and other constituencies, for the laws governing

domestic entities to be clear and comprehensible, and to be

applied using the plain meaning of the statute.

(b) A domestic entity, whether a filing entity or a

nonfiling entity, is governed by the laws of this state

regarding (i) the formation and internal affairs of the

domestic entity; and (ii) the rights, privileges, powers,

duties, and liabilities, if any, of its governing authorities,

governing persons, officers, and owners.

+5)(c) If the formation of an entity occurs when a
certificate of formation or similar instrument filed with a
foreign governmental authority takes effect, the laws of the
state or other jurisdiction in which that foreign governmental
authority is located governs (i) the formation and internal

affairs of the entity, (ii) the duties and obligations of the

governing authorities, governing persons, officers, and

owners, and (iii) the liability of its-—members owners.

(d) The governing authorities, governing persons, and

officers of a domestic entity, in exercising their duties

under this title, may be informed by the laws and judicial

decisions of other jurisdictions and the practices observed by

entities in any other jurisdiction, but the failure or refusal

of a governing authority, governing person, or officer to

consider, or to conform the exercise of its, his, or her
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powers to, the laws, judicial decisions, or practices of

another jurisdiction shall not constitute or indicate a breach

of a duty.

(e) The causes of action of oppression and squeeze out

shall not apply to any entity governed by this title except

close corporations governed by Article 2 of Chapter 30."

"§10A-1-1.13
For purposes of this title, the internal affairs of an

entity include, without limitation:

(1) the rights, powers, and duties of its governing
authority, governing persons, officers, owners, and members;

sz

(2) matters relating to its membership or ownership

interestss s T

o
E=CE3

+
T

T

T o
TS

@

IR AW = nt o
TSP = B o e

ar

oo
T

Iy

y ds—; and

(3) matters which are peculiar to the relationships

among or between the entity and its governing authority,

governing persons, officers, owners, and members."

"S10A-1-2.17

Except as otherwise provided in the governing documents
or in the specific—extiete chapter that applies to that
entity, an owner may lend money to and transact any lawful
business with the entity and, subject to other applicable law,
have the same rights and obligations with respect thereto as a
person who is not an owner."

"§S10A-1-3.32

(a) This section applies to domestic entities other

than (i) corporations formed pursuant to or governed by
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Chapter 2A or Chapter 4, and real estate investment trusts
formed pursuant to or governed by Chapter 10, each of which is
governed by the separate recordkeeping requirements and record
inspections provisions of Chapter 2A and (ii) nonprofit
corporations formed pursuant to or governed by Chapter 33,
limited liability companies formed pursuant to or governed by
Chapter 5A, general partnerships formed pursuant to or
governed by Chapter 8A,—andg limited partnerships formed

pursuant to or governed by Chapter 9A, and a statewide trade

association formed pursuant to or governed by Chapter 18, each

of which-—ea+e is governed by the separate recordkeeping
requirements and record inspection provisions set forth in
each entity's respective chapter governing that entity.

(b) With respect to a domestic entity covered by this
section, the books and records maintained under the chapter of
this title applicable to that entity and any other books and
records of that entity, wherever situated, are subject to
inspection and copying at the reasonable request, and at the

expense of, any owner or member or the owner's or member's
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location specified by the entity if the owner or member meets

the requirements of subsection (c) and gives the entity a

signed written notice of the owner's or member's demand at
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least 10 business days before the date on which the owner or

member wishes to inspect and copy. If an owner or member shall

designate an agent or attorney to inspect and copy the

records, the demand shall be accompanied by a power of

attorney or other writing which authorizes the agent or

attorney to so act on behalf of that person.

(c) (1) An owner or member of a domestic entity covered

by this section may inspect and copy the records described in

subsection (b) only if:

(i) the owner or member has delivered to the entity a

signed written notice of the owner's or member's demand at

least 10 business days before the date on which the owner or

member wishes to inspect and copy;

(ii) the owner's or member's demand is made in good

faith and for a proper purpose;

(iii) the owner's or member's demand describes with

reasonable particularity the owner's or member's purpose and

the records the owner or member desires to inspect; and

(iv) the records are directly related to the owner's or

member's purpose.

(2) For purposes of this subsection (c), a proper

purpose shall mean a purpose directly related to the owner's

or member's interest as an owner or member; provided, however,

that a demand shall not be for a proper purpose if the entity

reasonably determines that the demand is in connection with:

(i) an active or pending derivative proceeding in the

right of the entity that is or is expected to be instituted or

maintained by the owner or member or the owner's or member's
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affiliate; or

(ii) an active or pending civil lawsuit to which the

entity, or its affiliate, and the owner or member, or the

owner's or member's affiliate, are, or are expected to be,

adversarial named parties.

(d) The entity may redact portions of the records to be

inspected and copied under subsection (b) to the extent the

portions so redacted are not directly related to the owner's

or member's purpose. The entity may also impose reasonable

restrictions and conditions on access to and use of the

records to be inspected and copied under subsection (b),

including designating information confidential and imposing

nondisclosure and safeguarding, and may further keep

confidential from its owners or members and other persons, for

a period of time as the entity deems reasonable, any

information that the entity reasonably believes to be in the

nature of a trade secret or other information, the disclosure

of which the entity in good faith believes is not in the best

interest of the entity or could damage the entity or its

business or affairs, or that the entity is required by law or

by agreement with a third party to keep confidential. In any

dispute concerning the reasonableness of a restriction under

this subsection, the entity has the burden of proving

reasonableness.

(e) The rights of an owner or member to inspect and

copy the records described in subsection (b) may be denied by

the entity if the entity determines that the demanding owner

or member has within two years preceding his, her, or its
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demand improperly used any information secured through any

prior examination of the records of the entity.

+4ey—Fhe (f) Except as set forth in this section, the

governing documents of a domestic entity may not unreasonably
restrict an owner's or member's right to information or access

to books and records.
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(g) If an entity does not within a reasonable time

allow an owner or member who complies with the requirements of

this section to inspect and copy the records demanded by the

owner or member, then the demanding owner or member may apply

to the designated court, and if none, the circuit court for

the county in which the entity's principal office is located

in this state, and if none in this state, the circuit court

for the county in which the entity's most recent registered

office is located, for an order to permit inspection and

copying of the records demanded. The court shall dispose of an

application under this subsection on an expedited basis. If

the court orders inspection and copying of the records

demanded under this section, the court may impose reasonable

restrictions on their confidentiality, use, or distribution by
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the demanding owner or member, and the court shall also order

the entity to pay the owner's or member's expenses incurred to

obtain the order unless the entity establishes that the entity

refused inspection in good faith because the entity had:

(1) a reasonable basis for doubt about the right of the

owner or member to inspect the records demanded; or

(2) required reasonable restrictions on the

confidentiality, use, or distribution of the records demanded

to which the demanding owner or member had been unwilling to

agree. If the entity has declined to deliver or make available

the records because the owner or member had been unwilling to

agree to restrictions proposed by the entity on the

confidentiality, use, or distribution of the records, the

entity shall have the burden of demonstrating that the

restrictions proposed by the entity were reasonable.

(h) The rights and obligations of an owner or member of

an entity provided in this section shall apply to (1) the

personal representative or other legal representative of the

estate of a deceased owner or member, (2) the legal

representative of an owner or member under legal disability,

and (3) a former owner or member, but only for books and

records pertaining to the period during which the former owner

or member was an owner or member of the entity."

"§10A-1-4.14

The effect of the following filing instruments may not
be delayed:

(1) a reservation of name as provided by Division B of

Article 5;
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(2) a registration of name as provided by Division C of
Article 5;—e=

(3) a certificate of abandonment as provided by Section
10A-1-4.13=;

(4) a certificate of correction as provided by Division

C of this Article 4; or

(5) a certificate of nullification as provided by

Division C of this Article 4."

"S10A-1-4.21

(a)—A Whenever any filing instrument—that—has beern

0N
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title has been filed by the filing officer, and contains an

inaccurate or erroneous statement, or—that was defectively or
erroneously signed, sealed, acknowledged, or verified, the

filing instrument may be corrected or nullified by—filtirng

delivering a certificate of correction or a certificate of

nullification of the instrument, as the case may be, to the

appropriate filing officer for filing. If the filing

instrument 1is to be corrected, the certificate of correction

shall specify the inaccuracy or defect to be corrected and

shall set forth the portion of the filing instrument in

corrected form. If the filing instrument is to be nullified,

the certificate of nullification shall specify the inaccuracy

or defect with respect to the filing instrument and shall

provide for the nullification of the filing instrument.

(b) A certificate of correction and a certificate of
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nullification must be signed by the person authorized by this

title to act on behalf of the entity."
"S10A-1-4.23
(a) The certificate of correction must:

(1) state the name of the entity and the unique

identifying number or other designation as assigned by the

Secretary of State, if any;

(2) identify the filing instrument to be corrected by
(i) description; and (ii) date of filing—w+tk by the filing
officer;

(3) identify the inaccuracy, error, or defect to be
corrected; and

(4) state in corrected form the portion of the filing
instrument to be corrected.

(b) The certificate of nullification must:

(1) state the name of the entity and the unique

identifying number or other designation as assigned by the

Secretary of State, if any;

(2) identify the filing instrument to be nullified by

(1) description; and (ii) date of filing by the filing

officer;
(3) identify the inaccuracy, error, or defect; and
(4) state that the filing instrument is to be
nullified."

"S10A-1-4.24

The certificate of correction and the certificate of

nullification shall be—fited—with and aected on by +the filing

effieer delivered to the filing officer for filing as provided
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421 in Section 10A-1-4.02."

422 "§10A-1-4.25

423 (a) After the filing officer files the certificate of
424 correction or the certificate of nullification, the filing
425 instrument is considered to have been corrected or nullified,
426 as the case may be, on the date the filing instrument was

427 originally filed, except as otherwise provided by subsection
428 (b) .
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438 as—of—thedate—+the —correctedfiling tnstrument s —<considered
439 to—Favebeen—ftitedunder thisSeetion-

440 (b) A filing instrument corrected or nullified in

441 accordance with this Division C shall be effective as of the
442 effective date of the original filing instrument as determined
443 under Division B of this Article 4, except as to those persons
444 relying on the original filing instrument and who are

445 adversely affected by the correction or nullification after

446 the effective date of the original filing instrument, the

447 filing instrument as corrected or nullified shall be effective

448 on the date the certificate of correction or the certificate
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of nullification, as the case may be, is filed."

"§10A-1-5.31

(a) Each filing entity and each foreign filing entity
with a registration under Article 7, and each general
partnership that has an effective statement of partnership,
statement of not for profit partnership, or statement of
limited liability partnership on file with the Secretary of
State in accordance with Chapter 8A, shall designate and
continuously maintain in this state:

(1) a registered agent; and

(2) a registered office.

(b) A registered agent:

(1) is an agent of the entity on which may be served
any process, notice, or demand required or permitted by law to
be served on the entity;

(2) may be:

(A) an individual who is a resident of this state; or

(B) a domestic entity or a foreign entity that is
registered to transact business in this state;-—eand

(3) must maintain a business office at the same address
as the entity's registered office~; and

(4) may not perform its duties or functions solely

through the use of a virtual office, the retention by the

agent of a mail forwarding service, or both. For purposes of

this subsection (b) (4), "virtual office" means the performance

of duties or functions solely through the internet or solely

through other means of remote communication.

(c) The registered office:
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(1) must be located at a street address in this state
where process may be personally served on the entity's
registered agent;

(2) 1s not required to be a place of business of the
filing entity or foreign filing entity; and

(3) may not be solely a mailbox service or a telephone
answering service."

"S10A-1-7.01

(a) (1) For purposes of this Article 7, the terms
register, registering, and registered include (i) a foreign
entity other than a foreign limited liability partnership
delivering to the Secretary of State for filing an application
for registration and the Secretary of State filing the
application for registrationy; and (ii) a foreign limited
liability partnership delivering to the Secretary of State for
filing a statement of foreign limited liability partnership
and the Secretary of State filing the statement of foreign
limited liability partnership.

(2) For purposes of this Article 7, the term
registration includes (i) a filed application for
registration; and (ii) a filed statement of foreign limited
liability partnership.

(b) For purposes of this Article 7, the terms transact
business and transacting business shall include conducting a
business, activity, not for profit activity, and any other
activity, whether or not for profit.

(c) To transact business in this state, a foreign

entity must register under this chapter if the foreign entity:
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(1) is a foreign entity, the formation of which, if

formed in this state,

would require the filing under Article 3

of a certificate of formation;

(2) is a foreign limited liability partnership; or

(3) affords limited liability under the law of its

jurisdiction of formation for any owner or member.

(d) A foreign entity described by subsection—) (C)

must maintain the foreign entity's registration while

transacting business in this state.

(e) For purposes of this Article 7, a foreign entity

must reserve a name with the Secretary of State in accordance

with Article 5 and when a foreign entity delivers its

application for registration to the Secretary of State for

filing, that foreign entity must attach its name reservation

certificate to its application for registration.”

"§10A-1-7.11

(a) A foreign entity registered in this state may

withdraw the foreign entity's registration at any time by

filing a certificate of withdrawal as provided in Article 4.

(b) A certificate of withdrawal for a foreign entity

described must state:
(1) the name of
registration;

(2) the type of

the foreign entity as set forth on its

foreign entity and the foreign entity's

jurisdiction of formation and, in the case of a foreign

limited liability partnership, the jurisdiction which laws

govern the foreign limited liability partnership and its

partnership agreement;
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(3) the street address and mailing address, if
different, of the principal office of the foreign entity;

(4) that the foreign entity no longer is transacting
business in this state;

(5) that the foreign entity:

(A) revokes the authority of the foreign entity's
registered agent in this state to accept service of process;
and

(B) consents that service of process in any action,
suit, or proceeding stating a cause of action arising in this
state during the time the foreign entity was authorized to
transact business in this state may be made on the foreign
entity in accordance with the Alabama Rules of Civil Procedure
and any other notice or demand required or permitted by law to
be served on the foreign entity may be served in a manner
similar to the procedure provided for the service of process
by the Alabama Rules of Civil Procedure;

(6) (A) a mailing address to which process may be mailed
pursuant to the applicable service of process procedures of
the Alabama Rules of Civil Procedure and to which any notice
or demand required or permitted by law to be served on the
foreign entity may be mailed; and

(B) a commitment by the foreign entity that if the
mailing address stated in the certificate of withdrawal under
paragraph (A) changes, the foreign entity will promptly amend
the certificate of withdrawal to update the address; and

(7) that any money due or accrued to the state has been

paid or describes the provisions that have been made for the
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payment of that money.

(c) A certificate from the Alabama Department of
Revenue that all applicable taxes and fees have been paid must
be filed with the certificate of withdrawal.

(d) If the existence or separate existence of a foreign
entity registered in this state terminates, a certificate by
an authorized governmental official of the entity's
jurisdiction of formation that evidences the termination shall
be filed with the Secretary of State.

(e) The registration of the foreign entity terminates
when a certificate of withdrawal under this section or a
certificate evidencing termination under subsection (d) is
filed.

(f) The certificate of withdrawal of a foreign entity

described in subsection (b), other than a foreign limited

liability partnership, shall be executed by one or more

persons authorized to execute a certificate of withdrawal. A

certificate of withdrawal of a foreign limited liability

partnership shall be executed by one or more partners

authorized to execute a certificate of withdrawal. The

certificate of termination of a foreign entity described in

subsection (d), other than a foreign limited liability

partnership, shall be executed by one or more persons

authorized to execute a certificate of termination. A

certificate of termination of a foreign limited liability

partnership shall be executed by one or more partners

authorized to execute a certificate of termination."

"S10A-2A-1.43
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(a)—A As used in this chapter, unless otherwise

specified or unless the context otherwise requires, a

"qualified director" is a director who, at the time action 1is
to be taken under:

(1) Section 10A-2A-2.02(b) (6), 1s not a director (i) to
whom the limitation or elimination of the duty of an officer

to offer potential-business corporate opportunities to the

corporation would apply+ or (ii) who has a material
relationship with any other person to whom the limitation or
elimination would apply; or

(2) Section 10A-2A-8.53 or Section 10A-2A-8.55, (i) 1is
not a party to the proceeding, (ii) is not a director as to

whom a transaction is a—direeter's conflicting interest

transaction or who sought a disclaimer of the corporation's

interest in a-—business corporate opportunity under Section

HoOA-2A-8-60 10A-2A-8.70, which transaction or disclaimer is

challenged, and (iii) does not have a material relationship
with a director described in either clause (i) or clause (ii)
of this subsection (a) (2); or

(3) Section 10A-2A-8.60, 1s not a director (i) as to

whom the—eentraet act or transaction is a—direectoer's
conflicting interest transaction, (ii) who has a material
relationship with another director as to whom the act or

transaction is a—dixreeter's conflicting interest transaction,
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persen— who has a material relationship with

a stockholder as to whom the act or transaction is a

controlling stockholder transaction or a going private

transaction; or

(4) Section 10A-2A-8.70, 1s not a director who (1)

pursues or takes advantage of a corporate opportunity,

directly or indirectly, through or on behalf of another person

or (ii) has a material relationship with a director or officer

who pursues or takes advantage of a corporate opportunity,

directly or indirectly, through or on behalf of another

person.
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4+ As used in this chapter, unless otherwise specified

or unless the context otherwise requires, a "material

relationship" means a familial, financial, professional,

employment, or other relationship that (i) in the case of a

director, would reasonably be expected to impair the
objectivity of the director's judgment when participating in

the—aetion—+ 1 Folean
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e negotiation, authorization, or

~le

approval of the act or transaction at issue and (ii) in the

case of a stockholder, would be material to that stockholder.
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(c) The presence of one or more of the following
circumstances shall not automatically prevent a director from
being a qualified director:

(1) designation, nomination, or vote in the election of

the director to the current board of directors by any director

who 1is not a qualified director with respect to the matter (or

by any person that has a material—retlationship—with +that

direetoer financial interest in an act or transaction), acting

alone or participating with others; or

(2) service as a director of another corporation of
which a director who is not a qualified director with respect
to the matter (or any individual who has a material
relationship with that director), is or was also a director."”

"S10A-2A-2.02

Section 10A-1-3.05 shall not apply to this chapter.
Instead:

(a) The certificate of incorporation must set forth:

(1) a corporate name for the corporation that satisfies
the requirements of Article 5 of Chapter 1;

(2) the number of shares of stock the corporation is
authorized to issue;

(3) the street and mailing addresses of the
corporation's initial registered office, the county within
this state in which the street and mailing address is located,
and the name of the corporation's initial registered agent at
that office as required by Article 5 of Chapter 1; and

(4) the name and address of each incorporator.

(b) The certificate of incorporation may set forth:
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(1) the names and addresses of the individuals who are
to serve as the initial directors;

(2) provisions not inconsistent with law regarding:

(1) the purpose or purposes for which the corporation
is organized;

(ii) managing the business and regulating the affairs
of the corporation;

(1iii) defining, limiting, and regulating the powers of
the corporation, its board of directors, and stockholders;

(iv) a par value for authorized stock or classes of
stock; or

(v) subject to subsection (f), a provision imposing
personal liability for the debts of the corporation on its
stockholders to a specified extent and upon specified
conditions; otherwise, the stockholders of a corporation shall
not be personally liable for the payment of the corporation's
debts, except as they may be liable by reason of their own
conduct or acts;

(3) any provision that under this chapter is permitted
to be set forth in the certificate of incorporation or
required or permitted to be set forth in the bylaws;

(4) a provision eliminating or limiting the liability
of a director or officer to the corporation or its
stockholders for money damages for any action taken, or any
failure to take any action, as a director or officer, except
liability for (i) the amount of a financial benefit received
by a director or officer to which the director or officer is

not entitled; (ii) an intentional infliction of harm on the
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corporation or the stockholders; (iii) in the case of a
director, a violation of Section 10A-2A-8.32; (iv) an
intentional violation of criminal law; or (v) in the case of
an officer, any claim by or in the right of the corporation;

(5) a provision permitting or making obligatory
indemnification of a director for liability as defined in
Section 10A-2A-8.50 to any person for any action taken, or any
failure to take any action, as a director, except liability
for (i) receipt of a financial benefit to which the director
is not entitled, (ii) an intentional infliction of harm on the
corporation or its stockholders, (iii) a wviolation of Section
10A-2A-8.32, or (iv) an intentional violation of criminal law;
and

(6) a provision limiting or eliminating any duty of a
director or any other person to offer the corporation the
right to have or participate in any, or one or more classes or

categories of,—businress corporate opportunities, before the

pursuit or taking of the corporate opportunity by the director

or other person; provided that any application of that
provision to an officer or a related person of that officer
(1) also requires approval of that application by the board of
directors, subsequent to the effective date of the provision,
by action of qualified directors taken in compliance with the
same procedures as are set forth in Section 10A-2A-8.60; and
(ii) may be limited by the authorizing action of the board of
directors.

(c) The certificate of incorporation need not set forth

any of the corporate powers enumerated in Sections 10A-1-2.11,
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10A-1-2.12, and 10A-1-2.13.

(d) Provisions of the certificate of incorporation may
be made dependent upon facts objectively ascertainable outside
the certificate of incorporation in accordance with Section
10A-2A-1.20(c) .

(e) As used in this section, the term "control" or

"controlled" has the meaning specified in Section 10A-2A-8.60

and the term "related person" means:

(1) the individual's spouse;

(ii) a child, stepchild, grandchild, parent,
stepparent, grandparent, sibling, stepsibling, half sibling,
aunt, uncle, niece, or nephew (or spouse of any such person)
of the individual or of the individual's spouse;

(1ii) a natural person living in the same home as the
individual;

(iv) an entity (other than the corporation or an entity
controlled by the corporation) controlled by the individual or
any person specified above in this definition;

(v) a domestic or foreign:

(A) business or nonprofit corporation (other than the
corporation or an entity controlled by the corporation) of
which the individual is a director,

(B) unincorporated entity of which the individual is a
general partner or a member of the governing authority, or

(C) individual, trust, or estate for whom or of which
the individual is a trustee, guardian, personal
representative, or like fiduciary, or

(vi) a person that is, or an entity that is, controlled
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by an employer of the individual.

(f) The certificate of incorporation may not contain
any provision that would impose liability on a stockholder for
the attorney's fees or expenses of the corporation or any
other party in connection with an internal corporate claim, as

defined in Section 10A-2A-2.07+4e)-(c), or in connection with a

claim that a stockholder, acting in its capacity as a

stockholder or in the right of the corporation, has brought in

an action, suit, or proceeding described in Section

10A-2A-2.07 (b) .

(g) The certificate of incorporation is part of a
binding contract between the corporation and the stockholders,
subject to the provisions of this chapter.

(h) For purposes of subsection (b) (4) only, unless the
certificate of incorporation otherwise provides, "officer"
means an individual appointed or elected in accordance with
Section 10A-2A-8.40 as (i) president, chief executive officer,
chief operating officer, chief financial officer, chief legal
officer, secretary, controller, treasurer, or chief accounting
officer of the corporation; and (ii) any officer of the
corporation designated by resolution of the board of directors
as an "officer" for purposes of subsection (b) (4). The board
of directors may, from time to time, by resolution determine
that one or more of the officers designated in accordance with
subsection (h) (ii) shall no longer be an officer for purposes
of subsection (b) (4), but no such resolution shall be
effective as to any such officer, or any act or omission of

any such officer, prior to the adoption of the resolution.
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(1) No provision in the certificate of incorporation
pursuant to subsection (b) (4) shall eliminate or limit the
liability of a director or officer for any act or omission
occurring prior to the date when the provision in the
certificate of incorporation becomes effective. Any amendment,
repeal, or elimination of a provision in the certificate of
incorporation pursuant to subsection (b) (4) shall not affect
its application with respect to an act or omission by a
director or officer occurring before the amendment, repeal, or
elimination unless the provision in the certificate of
incorporation provides otherwise at the time of the act or
omission."

"§S10A-2A-2.05

(a) The incorporators or board of directors of a
corporation shall adopt initial bylaws for the corporation.

(b) The bylaws of a corporation may contain any
provision that is not inconsistent with law or the certificate
of incorporation.

(c) The bylaws may contain one or—beth more of the

feotlewing provisions+ set forth in subsections (c) (1) and

(c) (2) below, provided that no provision so adopted shall

apply to elections for which any record date precedes its
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(1) The bylaws may provide that if the corporation

solicits proxies with respect to an election of directors, the

corporation may be required, to the extent and subject to such

procedures or conditions as may be provided in the bylaws, to

include in its proxy solicitation materials (including any

form of proxy it distributes), in addition to individuals

nominated by the board of directors, one or more individuals

nominated by a stockholder. Such procedures or conditions may

include any of the following:

(i) a provision requiring a minimum record or

beneficial ownership, or duration of ownership, of shares of

the corporation's capital stock, by the nominating

stockholder, and defining beneficial ownership to take into

account options or other rights in respect of or related to

such stock;

(ii) a provision requiring the nominating stockholder

to submit specified information concerning the stockholder and

the stockholder's nominees, including information concerning

ownership by such persons of shares of the corporation's
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capital stock, or options or other rights in respect of or

related to such stock;

(iii) a provision conditioning eligibility to require

inclusion in the corporation's proxy solicitation materials

upon the number or proportion of directors nominated by

stockholders or whether the stockholder previously sought to

require such inclusion;

(iv) a provision precluding nominations by any person

if such person, any nominee of such person, or any affiliate

or associate of such person or nominee, has acquired or

publicly proposed to acquire shares constituting a specified

percentage of the voting power of the corporation's

outstanding voting stock within a specified period before the

election of directors;

(v) a provision requiring that the nominating

stockholder undertake to indemnify the corporation in respect

of any loss arising as a result of any false or misleading

information or statement submitted by the nominating

stockholder in connection with a nomination; and

(vi) any other lawful condition.

(2) The bylaws may provide for the reimbursement by the

corporation of expenses incurred by a stockholder in

soliciting proxies in connection with an election of

directors, subject to such procedures or conditions as the

bylaws may prescribe, including:

(i) conditioning eligibility for reimbursement upon the

number or proportion of persons nominated by the stockholder

seeking reimbursement or whether such stockholder previously
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sought reimbursement for similar expenses;

(ii) limitations on the amount of reimbursement based

upon the proportion of votes cast in favor of one or more of

the persons nominated by the stockholder seeking

reimbursement, or upon the amount spent by the corporation in

soliciting proxies in connection with the election;

(1iii) limitations concerning elections of directors by

cumulative voting pursuant to Section 10A-2A-7.28; or

(iv) any other lawful condition.

(d) Notwithstanding Section 10A-2A-10.20(b) (2), the
stockholders in amending, repealing, or adopting a provision
described in subsection (c) may not limit the authority of the
board of directors to amend or repeal any condition or
procedure set forth in or to add any procedure or condition to
a provision to provide for a reasonable, practical, and
orderly process.

(e) The bylaws are part of a binding contract between
the corporation and the stockholders, subject to the
provisions of this chapter.”

"§10A-2A-2.07

(a) The certificate of incorporation or the bylaws may

require, consistent with applicable jurisdictional

requirements, that any or all internal corporate claims shall

be brought exclusively in any specified court or courts of
this state and, if so specified, in any additional courts in
this state or in any other jurisdictions with which the

corporation has a reasonable relationship and no provision of

the certificate of incorporation or the bylaws may prohibit
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With respect to claims that are not internal

(b)

917

the certificate of incorporation or bylaws

corporate claims,

918

when acting in their capacity as

may require stockholders,

919

to bring any

stockholders or in the right of the corporation,

920

or all such claims only in any specified court or courts of

921

in any additional courts in

if so specified,

this state and,

922

this state or in any other jurisdictions with which the

923

corporation has a reasonable relationship, if those claims

924
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relate to the business of the corporation, the conduct of its

affairs, or the rights or powers of the corporation or its

stockholders, directors, or officers; provided that such

requirement is consistent with applicable jurisdictional

requirements and allows a stockholder to bring such claims in

at least one court in this state that has jurisdiction over

those claims.

+e3-(c) "Internal corporate claim" means, for the

purposes of this section,—%) any claim, action, suit, or

proceeding (i) that is based upon a violation of a duty under

the laws of this state by a current or former director,
officer, or stockholder in their capacities as such, (ii)-—ery

that is a derivative action or proceeding brought on behalf of

m

a1~
C T

o
)

0}
@D

o
=}

@

n
TT

H-

ar

the corporation, (iii)-—anvy—ae

nirrall o+ + ST i z3 3 n £ +1h a3 o o o r r o PR it B = B
ErSHaRT—Ee—any—erevis oo —tais—<ehaoter or £F e
of—necorporation—orbyltawsy- that arises from, 1s pursuant to,

or seeks to interpret, apply, enforce, or determine the

validity of, any provision of this chapter, the certificate of

incorporation, the bylaws, or any agreement entered into

pursuant to Sections 10A-2A-7.30, 10A-2A-7.31, or 10A-2A-7.32

to which the corporation is a party or a stated beneficiary

thereof, or (iv)-—eny aectien assertingo—etaim that is governed

by the internal affairs doctrine that is not included in (1)
through (iii) above.

(d) This section does not prohibit any corporation from

consenting, or require any corporation to consent, to any

alternative forum in any instance."

"S10A-2A-6.22
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(a) A purchaser from a corporation of the corporation's
own stock is not liable to the corporation or its creditors
with respect to the stock except to pay the consideration for
which the stock was authorized to be issued or specified in
the subscription agreement.

(b) A stockholder is not personally liable for any
liabilities of the corporation (including liabilities arising
from acts of the corporation) except to the extent provided in
a provision of the certificate of incorporation permitted by
Section 10A-2A-2.02.

(c) Except for controlling stockholders and control

groups in a controlling stockholder transaction (as defined in

Section 10A-2A-8.60), a stockholder, regardless of the

stockholder's relative beneficial ownership of shares or

relative voting power, may, and shall be entitled to, exercise

or withhold the voting power of such shares in the

stockholder's personal interest and without regard to any

other person or interest.

(d) Except as set forth in subsection (e), a

stockholder, in that person's capacity as a stockholder and

regardless of the stockholder's relative beneficial ownership

of shares or relative voting power, shall not have any duty to

the corporation or any other stockholder.

(e) A controlling stockholder or a stockholder that is

a member of a control group of a corporation, in such person's

capacity as a stockholder, has the duty to refrain from

exerting undue influence over any director or officer of the

corporation with the purpose and proximate effect of inducing
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a breach of fiduciary duty by a director or officer (i) for

which breach the director or officer is liable pursuant to

Section 10A-2A-8.31 and (ii) which breach directly relates to

the negotiation, authorization, or approval by the board of

directors, or a committee thereof, of a controlling

stockholder transaction. The exercise or withholding of voting

power by a controlling stockholder or a control group, or the

indication or implication by a controlling stockholder or

control group as to whether or to what extent voting power may

be exercised or withheld, does not, by itself, constitute or

indicate a breach of the duty imposed on the controlling

stockholder or control group by this subsection.

(f) A controlling stockholder and a control group are

presumed to have not breached the duty imposed by subsection

(e) with respect to a controlling stockholder transaction if

the controlling stockholder transaction has been authorized or

approved in accordance with Section 10A-2A-8.60.

(g) A stockholder of a corporation is not individually

liable to the corporation or its stockholders or creditors for

any damages as a result of any act or failure to act in such

person's capacity as a stockholder under subsection (e) unless

(i) the stockholder is a controlling stockholder or a member

of a control group, (ii) the presumption established by

subsection (f) has been rebutted, and (iii) it is proven that

the stockholder's act or failure to act constituted a breach

of the stockholder's duty imposed by subsection (e)."

"S10A-2A-8.27

(a) Whenever this chapter expressly requires the board
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of directors to approve or take other action with respect to
any agreement, instrument, plan, or document, such agreement,
instrument, plan, or document may be approved by the board of
directors in final form or in substantially final form.
Substantially final form means that all of the material terms
are set forth in the agreement, instrument, plan, or document,
or are determinable through other information or materials
presented to or known by the board of directors, or are

determinable by a combination thereof, except as otherwise

described in subsection (c).

(b) If the board of directors shall have acted to
approve or take other action with respect to an agreement,
instrument, plan, or document that is expressly required by
this chapter to be approved by the board of directors, the
board of directors may, but is not required to, at any time
after providing the approval or taking such other action adopt
a resolution ratifying the agreement, instrument, plan, or
document, and the ratification shall be deemed to be effective
as of the time of the original approval or other action by the
board of directors and to satisfy any requirement under this
chapter that the board of directors approve or take other
action with respect to the agreement, instrument, plan, or
document in a specific manner or seqgquence.

(c) At the time of the approval of any agreement,

instrument, plan, or document by the board of directors, the

agreement, instrument, plan, or document is not regquired to

contain or have attached thereto any disclosure letter,

disclosure schedules, or similar documents or instruments

Page 37
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trument,
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contemplated by the agreement,

1037

or make exceptions to

that modify, supplement, qualify,

1038

or conditions

' covenants,

warranties,

representations,

1039

or document."

plan,

trument,

ins

the agreement,
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contained
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(a) As used in this chapter, unless otherwise specified

or unless the context otherwise requires, the following terms

shall mean:

(1) CONFLICTING INTEREST TRANSACTION means an act or

transaction effected or proposed to be effected by the

corporation (or by an entity controlled by the corporation):

(i) to which, at the relevant time, a director or

officer is a party;

(ii) respecting which, at the relevant time, the

director or officer had knowledge and a material financial

interest known to the director or officer; or

(1ii) respecting which, at the relevant time, the

director or officer knew that a related person was a party or

had a material financial interest.

(2) CONTROL or CONTROLLED BY means (i) having the

power, directly or indirectly, to elect or remove a majority

of the members of the board of directors or other governing

authority of an entity, whether through the ownership of

voting shares or interests, by contract, or otherwise or (ii)
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being subject to a majority of the risk of loss from the

entity's activities or entitled to receive a majority of the

entity's residual returns.

(3) CONTROL GROUP means two or more persons that are

not controlling stockholders that, by virtue of an agreement,

arrangement, or understanding between or among those persons,

constitute a controlling stockholder.

(4) CONTROLLING STOCKHOLDER means any person that,

together with (i) any related person and (ii) any person that

controls, is controlled by, or is under common control with

that person:

(A) owns or controls a majority in voting power of the

outstanding stock of the corporation entitled to vote

generally in the election of directors or in the election of

directors who have a majority in voting power of the wvotes of

all directors on the board of directors;

(B) has the right, by contract or otherwise, to cause

the election of nominees who are selected at the discretion of

that person and who constitute either a majority of the

members of the board of directors or directors entitled to

cast a majority in voting power of the votes of all directors

on the board of directors;

(C) has the power functionally equivalent to that of a

stockholder that owns or controls a majority in voting power

of the outstanding stock of the corporation entitled to vote

generally in the election of directors by virtue of ownership

or control of at least one-third in voting power of the

outstanding stock of the corporation entitled to vote
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generally in the election of directors or in the election of

directors who have a majority in voting power of the wvotes of

all directors on the board of directors and the power to

exercise managerial authority over the business and affairs of

the corporation; or

(D) owns or controls a majority in voting power of the

outstanding stock of the corporation entitled to vote

generally when the board of directors has been eliminated

under Section 10A-2A-7.32.

(5) CONTROLLING STOCKHOLDER TRANSACTION means an act or

transaction between the corporation or one or more of its

subsidiaries, on the one hand, and a controlling stockholder

or a control group, on the other hand, or an act or

transaction from which a controlling stockholder or a control

group receives a material financial or other benefit not

shared with the corporation's stockholders generally; provided

that a merger under Section 10A-2A-11.05 is not a controlling

stockholder transaction.

(6) DISINTERESTED STOCKHOLDER means any stockholder

that does not have a material financial interest in the act or

transaction at issue or, if applicable, a material

relationship with the controlling stockholder or other member

of the control group, or any other person that has a material

financial interest in the act or transaction.

(7) FAIR TO THE CORPORATION means the act or

transaction at issue, as a whole, is beneficial to the

corporation or its stockholders in their capacity as

stockholders, given the consideration paid to or received by

Page 41



1149
1150
1151
1152
1153
1154
1155
1156
1157
1158
1159
1160
1161
1162
1163
1164
1165
1166
1167
1168
1169
1170
1171
1172
1173
1174
1175

1176

HB248 INTRODUCED

the corporation or its stockholders or other benefit conferred

on the corporation or its stockholders and taking into

appropriate account whether the act or transaction meets both

of the following: (i) it is fair in terms of the director's,

officer's, controlling stockholder's, or control group's

dealings with the corporation, as the case may be; and (ii) it

is comparable to what might have been obtainable in an arm's

length transaction available to the corporation.

(8) GOING PRIVATE TRANSACTION means, other than a

merger under Section 10A-2A-11.05:

(i) for a corporation with a class of equity securities

subject to Section 12(g) or Section 15(d) of the Securities

Exchange Act of 1934 [15 U.S.C. § 781 (g) or § 780(d)] or

listed on a national securities exchange, a "Rule 13e-3

transaction”" (as defined in 17 CFR § 240.13e-3(a) (3) or any

successor provision); and

(ii) for any other corporation to which subsection

(a) (8) (1) does not apply, a transaction that (A) is a

controlling stockholder transaction, including a merger,

recapitalization, stock purchase, amendment to the certificate

of incorporation, tender or exchange offer, stock exchange, or

conversion and (B) pursuant to which all or substantially all

of the shares of the corporation's capital stock held by the

disinterested stockholders (but not those of the controlling

stockholder or control group) are cancelled, converted,

purchased, or otherwise acguired or cease to be outstanding in

exchange for cash or property other than the stock or an

eligible interest in the surviving organization.
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(9) MATERIAL FINANCIAL INTEREST means a nonspeculative

financial interest in an act or transaction, other than one

that would devolve on the corporation or the stockholders

generally, that (i) in the case of a director or officer,

would reasonably be expected to impair the objectivity of the

director's or officer's judgment when participating in the

negotiation, authorization, or approval of the act or

transaction at issue or (ii) in the case of a stockholder or

any other person (other than a director or officer), would be

material to such stockholder or such other person.

(10) MATERIAL RELATIONSHIP has the meaning set forth in

Section 10A-2A-1.43.

(11) QUALIFIED DIRECTOR has the meaning set forth in

Section 10A-2A-1.43.

(12) RELATED PERSON has the meaning set forth in

Section 10A-2A-2.02.

(13) RELEVANT TIME means (1) the time at which a

directors' action respecting the act or transaction is taken

in compliance with subsection (c) or (ii) if the act or

transaction is not brought before the board of directors (or a

committee thereof) for action under subsection (c), at the

time the corporation (or an entity controlled by the

corporation) becomes legally obligated to consummate the act

or transaction.

(14) REQUIRED DISCLOSURE means disclosure of (i) the

existence and nature of the director's or officer's

conflicting interest and (ii) all facts known to the director

or officer respecting the subject matter of the act or
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transaction that a qualified director would reasonably believe

to be material in deciding whether to proceed with the act or

transaction.

(b) (1) An act or transaction effected or proposed to be

effected by a corporation (or by an entity controlled by the

corporation) may not be the subject of equitable relief, or

give rise to an award of damages or other sanctions against a

director or officer of the corporation, on the grounds that

the director or officer has an interest respecting the act or

transaction, if the act or transaction is not a conflicting

interest transaction.

(2) Except for a controlling stockholder transaction

under subsection (e), a conflicting interest transaction may

not be the subject of equitable relief, or give rise to an

award of damages or other sanctions against a director or

officer of the corporation, in a proceeding by a stockholder

or by or in the right of the corporation, on the grounds that

the director or officer has an interest respecting the

conflicting interest transaction, if:

(1) the directors' action respecting the act or

transaction was taken in compliance with subsection (c) at any

time; or

(1i) the stockholders' action respecting the act or

transaction was taken in compliance with subsection (d) at any

time; or

(1ii) the act or transaction is at the relevant time

fair to the corporation.

(c) (1) Directors' action respecting a conflicting
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interest transaction is effective for purposes of subsection

(b) (2) (i) if the conflicting interest transaction has been

authorized, after required disclosure by the conflicted

director or officer of information not already known by the

qualified directors, or after modified disclosure in

compliance with subsection (c) (2), by (A) the affirmative vote

of a majority (but no fewer than two) of the qualified

directors who voted on the conflicting interest transaction or

(B) the affirmative vote of a majority of the members of a

board committee that is composed of only qualified directors

(but no fewer than two). Directors' action respecting a

conflicting interest transaction is effective even though the

conflicted director or officer is present at or participates

in the meeting of the board or committee which authorizes the

act or transaction or was involved in the initiation,

negotiation, or approval of the act or transaction.

(2) Notwithstanding subsection (c) (1), when a

transaction is a conflicting interest transaction only because

a related person described in clause (v) or (vi) of the

definition of "related person" in Section 10A-2A-2.02 is a

party to or has a material financial interest in the

conflicting interest transaction, the conflicted director or

officer is not obligated to make required disclosure to the

extent that the director or officer reasonably believes that

doing so would violate a duty imposed under law, a legally

enforceable obligation of confidentiality, or a professional

ethics rule, provided that the conflicted director or officer

discloses to the qualified directors voting on the conflicting
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interest transaction:

(i) all information required to be disclosed that is

not so violative;

(ii) the existence and nature of the director's or

officer's conflicting interest; and

(111) the nature of the conflicted director's or

officer's duty not to disclose the confidential information.

(3) A majority (but no fewer than two) of all the

qualified directors on the board of directors, or on the board

committee, constitutes a gquorum for purposes of action that

complies with this section.

(4) Where directors' action under this subsection (c¢)

does not satisfy a gquorum or voting requirement applicable to

the authorization of the conflicting interest transaction by

reason of the certificate of incorporation, the bylaws, or

another provision of this chapter, independent action to

satisfy those authorization requirements shall be taken by the

board of directors or a board committee, in which action

directors who are not qualified directors may participate.

(5) Where directors' action under this subsection (c)

is taken without a meeting in accordance with Section

10A-2A-8.21, the action is effective even though a conflicted

director signs a consent to that action.

(d) (1) Stockholders' action respecting a conflicting

interest transaction is effective for purposes of subsection

(b) (2) (ii) if a majority of the votes cast by the holders of

all gqualified shares are in favor of the conflicting interest

transaction after (i) notice to stockholders describing the
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action to be taken respecting the conflicting interest

transaction, (ii) provision to the corporation of the

information referred to in subsection (d) (2), and (iii)

communication to the stockholders entitled to vote on the

conflicting interest transaction of the information that is

the subject of required disclosure, to the extent the

information is not already known by them. In the case of

stockholders' action at a meeting, the stockholders entitled

to vote shall be determined as of the record date for notice

of the meeting.

(2) A director or officer who has a conflicting

interest respecting the conflicting interest transaction

shall, before the stockholders' vote, inform the secretary or

other officer or agent of the corporation authorized to

tabulate votes, in writing, of the number of shares that the

director or officer knows are not qualified shares under

subsection (c), and the identity of the holders of those

shares.

(3) For purposes of this section: (i) "holder" means

and "held by" refers to shares held by a record stockholder,

a

beneficial stockholder, and an unrestricted voting trust

beneficial owner and (ii) "qualified shares" means all shares

entitled to be voted with respect to the conflicting interest

transaction except for shares that the secretary or other

officer or agent of the corporation authorized to tabulate

votes either knows, or under subsection (b) is notified, are

held by (A) a director or officer who has a conflicting

interest respecting the conflicting interest transaction or
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(B) a related person of the director or officer (excluding a

person described in clause (vi) of the definition of a related

person in Section 10A-2A-2.02).

(4) A majority of the votes entitled to be cast by the

holders of all qualified shares constitutes a quorum for

purposes of compliance with this section. Subject to the

provisions of subsection (e), stockholders' action that

otherwise complies with this section is not affected by the

presence of holders, or by the voting, of shares that are not

qualified shares.

(5) If a stockholders' vote does not comply with

subsection (d) (1) solely because of a director's or officer's

failure to comply with subsection (d) (2), and if the director

or officer establishes that the failure was not intended to

influence and did not in fact determine the outcome of the

vote, then the action by the stockholders respecting the

conflicting interest transaction shall be given effect.

(6) Where stockholders' action under this section does

not satisfy a guorum or voting requirement applicable to the

authorization of the conflicting interest transaction by

reason of the certificate of incorporation, the bylaws, or

another provision of this chapter, independent action to

satisfy those authorization regquirements shall be taken by the

stockholders, in which action shares that are not gqualified

shares may participate.

(7) Where stockholders' action under this subsection

(d) is taken without a meeting in accordance with Section

10A-2A-7.04, the action is effective even though stockholders
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holding shares that are not qualified shares sign a consent to

that action.

(e) (1) An act or transaction effected or proposed to be

effected by the corporation (or by an entity controlled by the

corporation) may not be the subject of equitable relief, or

give rise to an award of damages or other sanctions against a

stockholder of the corporation, on the grounds that the

stockholder has an interest respecting the act or transaction,

if the act or transaction is not a controlling stockholder

transaction.

(2) A controlling stockholder transaction (other than a

going private transaction) may not be the subject of equitable

relief, or give rise to an award of damages or other

sanctions, against a director or officer of the corporation or

any controlling stockholder or member of a control group, by

reason of a claim based on a breach of fiduciary duty by a

director or officer, or a duty (as described in Section

10A-2A-6.22) of a controlling stockholder or member of a

control group, if:

(1) the material facts as to the controlling

stockholder transaction (including the controlling

stockholder's or control group's interest therein) are

disclosed or are known to all members of the board of

directors or a committee of the board of directors to which

the board of directors has expressly delegated the authority

to negotiate (or oversee the negotiation of) and to reject the

controlling stockholder transaction, and the controlling

stockholder transaction is approved (or recommended for
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approval) by the affirmative vote of a majority (but no fewer

than two) of the qualified directors who voted on the

controlling stockholder transaction; or

(ii) the controlling stockholder transaction is

conditioned, by its terms, as in effect at the time it is

submitted to stockholders for their approval or ratification,

on the approval of or ratification by disinterested

stockholders, and the controlling stockholder transaction is

approved or ratified by an informed, uncoerced, affirmative

vote of a majority of the votes cast by the disinterested

stockholders; or

(1iii) the controlling stockholder transaction is at the

relevant time fair to the corporation.

(3) A controlling stockholder transaction constituting

a going private transaction may not be the subject of

equitable relief, or give rise to an award of damages or other

sanctions, against a director or officer of the corporation or

any controlling stockholder or member of a control group by

reason of a claim based on breach of fiduciary duty by a

director or officer or a duty (described in Section

10A-2A-6.22) of a controlling stockholder or member of a

control group, if:

(1) the controlling stockholder transaction is approved

(or recommended for approval) in accordance with subsection

(e) (2) (1) and approved in accordance with subsection

(e) (2) (ii1); or

(ii) the controlling stockholder transaction is at the

relevant time fair to the corporation.
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(4) No person shall be deemed a controlling stockholder

unless that person satisfies the criteria in subsection

(a) (4) . No two or more persons that are not controlling

stockholders shall be a control group unless they satisfy the

criteria in subsection (a) (3).

(f) For purposes of this section, if a corporation has

eliminated its board of directors under Section 10A-2A-7.32,

each stockholder of that corporation shall be deemed to be a

director, in addition to their capacity as a stockholder."

"S10A-2A-14.10

(a) The circuit court for the county in which the
corporation's principal office is located in this state, and
if none in this state, the circuit court for the county in
which the corporation's most recent registered office is
located may dissolve a corporation:

(1) in a proceeding by the Attorney General if it 1is
established that:

(1) the corporation obtained its certificate of
incorporation through fraud; or

(ii) the corporation has continued to exceed or abuse
the authority conferred upon it by law;

(2) in a proceeding by a stockholder if it is
established that:

(1) the directors are deadlocked in the management of
the corporate affairs, the stockholders are unable to break
the deadlock, and irreparable injury to the corporation is
threatened or being suffered, or the business and affairs of

the corporation can no longer be conducted to the advantage of
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the stockholders generally, because of the deadlock;
(ii) the directors or those in control of the
corporation have acted, are acting, or will act in a manner

that is illegals—eppressiver or fraudulent;

(1iii) the stockholders are deadlocked in voting power
and have failed, for a period that includes at least two
consecutive annual meeting dates, to elect successors to
directors whose terms have expired; or

(iv) the corporate assets are being misapplied or
wasted;

(3) in a proceeding by a creditor if it is established
that:

(1) the creditor's claim has been reduced to judgment,
the execution on the judgment returned unsatisfied, and the
corporation is insolvent; or

(1i) the corporation has admitted in writing that the
creditor's claim is due and owing and the corporation is
insolvent;

(4) in a proceeding by the corporation to have its
voluntary dissolution continued under court supervision; or

(5) in a proceeding by a stockholder if the corporation
has abandoned its business and has failed within a reasonable
time to liquidate and distribute its assets and dissolve.

(b) Subsection (a) (2) shall not apply in the case of a
corporation that, on the date of the filing of the proceeding,
has a class or series of stock which is:

(1) a covered security under Section 18 (b) (1) (A) or (B)

of the Securities Act of 1933; or
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(2) not a covered security, but is held by at least
2,000 stockholders.

(c) In subsection (a), "stockholder" means a record
stockholder, a beneficial stockholder, and an unrestricted
voting trust beneficial owner, and in subsection (b),
"stockholder" means a record stockholder, a beneficial
stockholder, and a voting trust beneficial owner."

"§10A-2A-16.02

Subject to subsections (i) and (j) of this section:

(a) A stockholder of a corporation is entitled to
inspect and copy, during regular business hours at the
corporation's principal office, any of the records of the
corporation described in Section 10A-2A-16.01(a), excluding
minutes of meetings of, and records of actions taken without a
meeting by, the corporation's board of directors and board
committees established under Section 10A-2A-8.25, if the
stockholder gives the corporation a signed written notice of
the stockholder's demand at least five business days before
the date on which the stockholder wishes to inspect and copy

and the demand provides the information required in subsection

(h) i1f the stockholder is not a record stockholder as defined

in clause (1) of the definition of record stockholder in

Section 10A-2A-1.40.

(b) A stockholder of a corporation is entitled to
inspect and copy, during regular business hours at a
reasonable location specified by the corporation, any of the
following records of the corporation if the stockholder meets

the requirements of subsection (c) and gives the corporation a
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signed written notice of the stockholder's demand at least
five business days before the date on which the stockholder
wishes to inspect and copy:

(1) the financial statements of the corporation
maintained in accordance with Section 10A-2A-16.01(b);

provided, however, that the corporation may deliver or make

available the financial statements to the requesting

stockholder by posting them on the corporation's website or by

other generally recognized means. If financial statements have

been prepared for the corporation on the basis of generally

accepted accounting principles for that specified period, the

corporation shall deliver or make available those financial

statements to the requesting stockholder. If the annual

financial statements to be delivered or made available to the

requesting stockholder are audited or otherwise reported upon

by a public accountant, the report shall also be delivered or

made available to the requesting stockholder. The corporation

may also fulfill its responsibilities under this section by

delivering the specified financial statements, or otherwise

making them available, in any manner permitted by the

applicable rules and regulations of the United States

Securities and Exchange Commission;

(2) the accounting records of the corporation

maintained in accordance with Section 10A-2A-16.01(c) that

permitted the preparation of the financial statements

maintained in accordance with Section 10A-2A-16.01 (b) ;

(3) excerpts from minutes of any meeting of, or records

of any actions taken without a meeting by, the corporation's
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board of directors and board committees maintained in
accordance with Section 10A-2A-16.01(a); and
(4) the record of stockholders maintained in accordance

with Section 10A-2A-16.01(d); provided however, the

corporation may withhold the record of stockholders maintained

in accordance with Section 10A-2A-16.01(d) if the demanding

stockholder of the corporation has, without the consent of the

corporation, within two years preceding the stockholder's

demand sold or offered for sale any list of the stockholders

of the corporation or has aided or abetted any person in

selling or offering to sell any list of the stockholders of

the corporation.

(c) (1) A stockholder may inspect and copy the records
described in subsection (b) only if:

44> (i) the stockholder has delivered to the corporation

a signed written notice of the stockholder's demand at least

five business days before the date on which the stockholder

wishes to inspect and copy;

(1ii) the stockholder's demand provides the information

required in subsection (h) if the stockholder is not a record

stockholder as defined in clause (i) of the definition of

record stockholder in Section 10A-2A-1.40;

(1iii) the stockholder's demand is made in good faith
and for a proper purpose;

25 (iv) the stockholder's demand describes with
reasonable particularity the stockholder's purpose and the

records the stockholder desires to inspect; and

43> (v) the records are directly—eenneeted—with related
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to the stockholder's purpose.

(2) For purposes of this subsection (c), a proper

purpose shall mean a purpose directly related to the

stockholder's interest as a stockholder; provided, however,

that a demand shall not be for a proper purpose if the

corporation reasonably determines that the demand is in

connection with:

(i) an active or pending derivative proceeding in the

right of the corporation under Division D of Article 7 of this

chapter that is or is expected to be instituted or maintained

by the stockholder or the stockholder's affiliate; or

(ii) an active or pending civil lawsuit to which the

corporation, or its affiliate, and the stockholder, or the

stockholder's affiliate, are, or are expected to be,

adversarial named parties.

(d) 4> The corporation may redact portions of the

records to be inspected and copied under subsections (a) and

(b) to the extent the portions so redacted are not directly

related to the stockholder's purpose. The corporation may also

impose reasonable restrictions and conditions on access to and
use of the records to be inspected and copied under
subsections (a) and (b), including designating information
confidential and imposing nondisclosure and safeguarding, and
may further keep confidential from its stockholders and other
persons, for a period of time as the corporation deems
reasonable any information that the corporation reasonably
believes to be in the nature of a trade secret or other

information the disclosure of which the corporation in good
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record date for determining stockholders entitled to vote at
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the meeting is different than the record date for notice of
the meeting, any person who becomes a stockholder subsequent
to the record date for notice of the meeting and is entitled
to vote at the meeting is entitled to obtain from the
corporation upon request the notice and any other information
provided by the corporation to stockholders in connection with
the meeting, unless the corporation has made that information
generally available to stockholders by posting it on its
website or by other generally recognized means. Failure of a
corporation to provide that information does not affect the
validity of action taken at the meeting.

(f) The right of inspection granted by this section may
not be abolished or limited by a corporation's certificate of
incorporation or bylaws, but the right of inspection granted
by this section may be limited to the extent permitted under
Section 10A-2A-7.32.

(g) This section does not affect+

4+ the right of a stockholder to inspect records under
Section 10A-2A-7.20 or, 1f the stockholder is in litigation

with the corporation, to the same extent as any other

litigant+—e=.
(D) + 1 WA RPN £ o i Ao A At (g £ +1h - o
\ Vi CTT t/ AU - - T o g L,, IO t/ TTO0 .\.J.L,_I_J - CTIT 1O
P NN SRNE + comenal 1 Srodiz ot o £ N~ rocorda £
lLut/L, J_, (=) J.ILJ:/ e CTT J:/J_ A\ aw g T - J_t/ T O = SR ) [E S
ma a4 o A+ 1~ S NN NN 2N | LA SR P I NN PIECNE PN 1 3~A
% N 1) 1) A E R B @ R W T (R w _Lll.Lr/ =] - [ ) TTCTOO IO - [ S s . IO T r/J_ [ oL
EI N N S NN QN T & N4 () rouidaed +1h o+ i oo o £
> ot oA —Zh—r o o4 E)7—PF Toea—t oty Tt S E=
orodiet | £ v de Aocapdihead 4 oo 3 a1 £+
LJJ_ AT g - T - e = ) A = i S—— A L IT [SAY T > aw) . = T A = CIT 10
T S BN NN S S s o £ o o] 1der + toclthealdne oo
S ttroh—at—th reauest F—a—SE€ KROTaer—tR SE Ao+ ¥r—maS
mat Yoot romant o £ ool oot G~ ()
met—tn regurremenRtes 5865 S e

Page 58



1625
1626
1627
1628
1629
1630
1631
1632
1633
1634
1635
1636
1637
1638
1639
1640
1641
1642
1643
1644
1645
1646
1647
1648
1649
1650
1651

1652

HB248 INTRODUCED

(h) For purposes of this section, "stockholder" means a
record stockholder, a beneficial stockholder, and an

unrestricted voting trust beneficial owner. If a stockholder

is not a record stockholder as defined in clause (i) of the

definition of record stockholder in Section 10A-2A-1.40, the

demand described in subsections (a) and (b) shall state the

person's status as a beneficial stockholder or an unrestricted

voting trust beneficial owner, be accompanied by documentary

evidence thereof, and state that such documentary evidence is

a true and correct copy of what it purports to be.

(i) The right of a stockholder to inspect and copy the

records described in subsections (a) and (b) may be denied by

the corporation if the corporation determines that the

demanding stockholder has within two years preceding his, her,

or its demand improperly used any information secured through

any prior examination of the records of the corporation.

(7) The right to inspect and copy the records described

in subsections (a) and (b) shall not be available for any

stockholder of a corporation that has been subject to the

filing requirements pursuant to Section 13 or Section 15(d) of

the Securities Exchange Act of 1934, as amended, 15 U.S.C. §S§

78m or 780 (d) for at least the preceding 12 months and the

corporation has filed with the Securities and Exchange

Commission all reports required to be filed thereunder;

provided, however, the corporation shall provide the

requesting stockholder with the information regarding the

stockholders of the corporation as may be required by the

Securities Exchange Act of 1934, as amended, and the rules and
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regulations thereunder."”

"§10A-2A-16.03

If a stockholder is entitled to inspection and copying

rights under Section 10A-2A-16.02:

(a) A stockholder may appoint an agent or attorney to
exercise the stockholder's inspection and copying rights under

Section 10A-2A-16.02. In that case, the demand shall be

accompanied by a power of attorney or other writing which

authorizes the agent or attorney to so act on behalf of the

stockholder.

(b) The corporation may, if reasonable, satisfy the
right of a stockholder to copy records under Section
10A-2A-16.02 by furnishing to the stockholder copies by
photocopy or other means chosen by the corporation, including
furnishing copies through an electronic transmission.

(c) The corporation may comply at its expense with a
stockholder's demand to inspect the record of stockholders
under Section 10A-2A-16.02(b) (4) by providing the stockholder
with a list of stockholders that was compiled no earlier than
the date of the stockholder's demand.

(d) The corporation may impose a reasonable charge to
cover the costs of providing copies of documents to the
stockholder, which may be based on an estimate of those
costs."

"§10A-2A-16.04

If a stockholder is entitled to inspection and copying

rights under Section 10A-2A-16.02:

(a) If a corporation does not allow a stockholder who
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complies with Section 10A-2A-16.02(a) to inspect and copy any
records required by that section to be available for
inspection, the designated court, and if none, the circuit
court for the county in which the corporation's principal
office is located in this state, and if none in this state,
the circuit court for the county in which the corporation's
most recent registered office is located may summarily order
inspection and copying of the records demanded at the
corporation's expense upon application of the stockholder.

(b) If a corporation does not within a reasonable time
allow a stockholder who complies with Section 10A-2A-16.02 (b)
to inspect and copy the records required by that section, the
stockholder who complies with Section 10A-2A-16.02(c) may
apply to the designated court, and if none, the circuit court
for the county in which the corporation's principal office is
located in this state, and if none in this state, the circuit
court for the county in which the corporation's most recent
registered office is located for an order to permit inspection
and copying of the records demanded. The court shall dispose
of an application under this subsection on an expedited basis.

(c) If the court orders inspection and copying of the
records demanded under Section 10A-2A-16.02(b), it may impose
reasonable restrictions on their confidentiality, use, or
distribution by the demanding stockholder and it shall also
order the corporation to pay the stockholder's expenses
incurred to obtain the order unless the corporation
establishes that it refused inspection in good faith because

the corporation had:

Page 61




1709
1710
1711
1712
1713
1714
1715
1716
1717
1718
1719
1720
1721
1722
1723
1724
1725
1726
1727
1728
1729
1730
1731
1732
1733
1734
1735

1736

HB248 INTRODUCED

(1) a reasonable basis for doubt about the right of the
stockholder to inspect the records demanded; or

(2) required reasonable restrictions on the
confidentiality, use, or distribution of the records demanded
to which the demanding stockholder had been unwilling to

agree. If the corporation has declined to deliver or make

available the records because the stockholder had been

unwilling to agree to restrictions proposed by the corporation

on the confidentiality, use, or distribution of the records,

the corporation shall have the burden of demonstrating that

the restrictions proposed by the corporation were reasonable."

"S10A-3A-1.60

(a)—A As used in this chapter, unless otherwise

specified or unless the context otherwise requires, "qualified

director" is a director who, at the time action is to be taken
under:

(1) Section 10A-3A-2.02(b) (6), is not a director (i) to
whom the limitation or elimination of the duty of an officer

to offer potential-business corporate opportunities to the

nonprofit corporation would apply+ or (ii) who has a material
relationship with any other person to whom the limitation or
elimination would apply;

(2) Section 10A-3A-8.53 or Section 10A-3A-8.55, (i) 1is
not a party to the proceeding, (ii) is not a director as to

whom a transaction is a—direeter's conflicting interest

transaction or who sought a disclaimer of the nonprofit

corporation's interest in a—bkusiness corporate opportunity

under Section—36A-2A-8-60 10A-3A-8.70, which transaction or
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disclaimer is challenged, and (iii) does not have a material
relationship with a director described in either clause (i) or
clause (ii) of this subsection (a) (2);—e=

(3) —SeetieonIO0A—2A-8-60 Sections 10A-3A-8.61 or

10A-3A-8.62, 1is not a director (i) as to whom the—eentraet act

or transaction is a-—gireeter's conflicting interest

transaction, (ii) who has a material relationship with another

director as to whom the act or transaction is a—direet

iy
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a material relationship with a controlling person that has a

material financial interest in the act or transaction; or

(4) Section 10A-3A-8.70, is not a director who (1)

pursues or takes advantage of a corporate opportunity,

directly, or indirectly through or on behalf of another person

or (ii) has a material relationship with a director or officer

who pursues or takes advantage of—the—business a corporate

opportunity, directly, or indirectly through or on behalf of
another person.

b A RN o B T 2k o o £ += 1o o P .
T T o P OotTS T | g e c Ot

+H—""MATERIAL RELATIONSHIR" As used in this chapter,

unless otherwise specified or unless the context otherwise

requires, a "material relationship" means a familial,

financial, professional, employment, or other relationship
that would reasonably be expected to impair the objectivity of

the director's judgment when participating in the-—eaetien—+toe—b

takens—and negotiation, authorization, or approval of the act
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or transaction at issue.

(D) "MATETDTAT ITNTERETCMI a3 a3 S~ aa o ] r ot P i |
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(c) The presence of one or more of the following
circumstances shall not automatically prevent a director from
being a qualified director:

(1) designation, nomination, or vote in the election of

the director to the current board of directors by any director

who is not a qualified director with respect to the matter (or

by any person that has a material-—relationship—with +that

direetor financial interest in an act or transaction), acting

alone or participating with others; or

(2) service as a director of another nonprofit
corporation of which a director who is not a qualified
director with respect to the matter (or any individual who has
a material relationship with that director), is or was also a
director."

"S10A-3A-2.02

Section 10A-1-3.05 shall not apply to this chapter.
Instead:

(a) The certificate of incorporation must set forth:

(1) a name for the nonprofit corporation that satisfies
the requirements of Article 5 of Chapter 1;

(2) the street and mailing address of the nonprofit
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corporation's initial registered office, the county within
this state in which the street and mailing address is located,
and the name of the nonprofit corporation's initial registered
agent at that office as required by Article 5 of Chapter 1;

(3) that the nonprofit corporation is incorporated
under this chapter;

(4) the name and address of each incorporator; and

(5) (i) i1f the nonprofit corporation will have members,
a statement to that effect; or

(ii) if the nonprofit corporation will not have
members, a statement to that effect.

(b) The certificate of incorporation may set forth:

(1) the names and addresses of the individuals who are
to serve as the initial directors;

(2) provisions not inconsistent with law regarding:

(1) the purpose or purposes for which the nonprofit
corporation is organized;

(1i) managing the activities and regulating the affairs
of the nonprofit corporation;

(iii) defining, limiting, and regulating the powers of
the nonprofit corporation, its board of directors, and the
members;

(iv) the characteristics, qualifications, rights,
limitations, and obligations attaching to each or any class of
members;

(V) —stbieet—+to—Seetieon +0A—32A—4-20 limiting a member's

right to inspect and copy the records of the nonprofit

corporation under Section 10A-3A-4.02(b);
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(vi) the distribution of assets on dissolution;

(vii) provisions for the election, appointment, or
designation of directors;

(viii) provisions granting inspection rights to a
person or group of persons under Section 10A-3A-4.07; and

(ix) provisions specifying a person or group of persons
whose approval is required under Sections 10A-3A-9.30,
10A-3A-10.04, 10A-3A-11.04, 10A-3A-12.08, or 10A-3A-13.08;

(3) any provision that under this chapter is permitted
to be set forth in the certificate of incorporation or
required or permitted to be set forth in the bylaws;

(4) a provision eliminating or limiting the liability
of a director or officer to a nonprofit corporation or its
members for money damages for any action taken, or any failure
to take any action, as a director or officer, except liability
for (i) the amount of a financial benefit received by a
director or officer to which the director or officer is not
entitled, (ii) an intentional infliction of harm on the
nonprofit corporation or its members, (iii) in the case of a
director, a violation of Section 10A-3A-8.32, (iv) an
intentional violation of criminal law, or (v) in the case of
an officer, any claim by or in the right of the nonprofit
corporation;

(5) a provision permitting or making obligatory
indemnification of a director for liability as defined in
Section 10A-3A-8.50 to any person for any action taken, or any
failure to take any action, as a director, except liability

for (i) receipt of a financial benefit to which the director
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is not entitled, (ii) an intentional infliction of harm on the
nonprofit corporation or its members, (iii) a violation of
Section 10A-3A-8.32, or (iv) an intentional violation of
criminal law;

(6) a provision limiting or eliminating any duty of a
director or any other person to offer the nonprofit
corporation the right to have or participate in any, or one or
more classes or categories of, corporate opportunities, before

the pursuit or taking of the corporate opportunity by the

director or other person; provided that the application of
that provision to an officer or a related person of that
officer (i) also requires approval of that application by the
board of directors, subsequent to the effective date of the
provision, by action of the disinterested or qualified
directors taken in compliance with the same procedures as are

set forth in Section—3+6A-3A-8-60+ 10A-3A-8.70; and (ii) may be

limited by the authorizing action of the board of directors;
and

(7) provisions required if the nonprofit corporation is
to be exempt from taxation under federal, state, or local law.

(c) The certificate of incorporation need not set forth
any of the corporate powers enumerated in Sections 10A-1-2.11,
10A-1-2.12, and 10A-1-2.13.

(d) Provisions of the certificate of incorporation may
be made dependent upon facts objectively ascertainable outside
the certificate of incorporation in accordance with Section
10A-3A-1.04.

(e) As used in this section, the term "control" or
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"controlled" has the meaning specified in Section 10A-3A-8.60

and the term "related person" means:—

(1) the individual's spouse;—

(1ii) a child, stepchild, grandchild, parent,
stepparent, grandparent, sibling, stepsibling, half sibling,
aunt, uncle, niece, or nephew (or spouse of any such person)
of the individual or of the individual's spouse;—

(1iii) a natural person living in the same home as the
individual; (iv) an entity (other than the nonprofit
corporation or an entity controlled by the nonprofit
corporation) controlled by the individual or any person
specified above in this definition;—

(v) a domestic or foreign:—

(A) business or nonprofit corporation (other than the
nonprofit corporation or an entity controlled by the nonprofit
corporation) of which the individual is a director,—

(B) unincorporated entity of which the individual is a
general partner or a member of the governing authority, or

(C) individual, trust, or estate for whom or of which
the individual is a trustee, guardian, personal
representative, or like fiduciary; or

(vi) a person that is, or an entity that is, controlled
by, an employer of the individual.

(f) The certificate of incorporation may not contain
any provision that would impose liability on a member or a
director for the attorney's fees or expenses of the nonprofit
corporation or any other party in connection with an internal

corporate claim, as defined in Section—3+6A-3A-2-07{
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10A-3A-2.07(c), or in connection with a claim that a member,

director, or a person or group of persons specified in the

certificate of incorporation, acting in that person's capacity

as a member, director, or person or group of persons specified

in the certificate of incorporation, has brought in an action,

suit, or proceeding described in Section 10A-3A-2.07(b).

(g) The certificate of incorporation is a part of a
binding contract between the nonprofit corporation and (i) the
members in a membership nonprofit corporation; and (ii) the
directors in a nonmembership nonprofit corporation, subject to
the provisions of this chapter.

(h) For purposes of subsection (b) (4) only, unless the
certificate of incorporation otherwise provides, "officer"
means an individual appointed or elected in accordance with
Section 10A-3A-8.40 as (i) president, chief executive officer,
chief operating officer, chief financial officer, chief legal
officer, secretary, controller, treasurer, or chief accounting
officer of the nonprofit corporation and (ii) any officer of
the nonprofit corporation designated by resolution of the
board of directors as an "officer" for purposes of subsection
(b) (4) . The board of directors may from time to time by
resolution determine that one or more of the officers
designated in accordance with subsection (h) (ii) shall no
longer be an "officer" for purposes of subsection (b) (4), but
no such resolution shall be effective as to any such officer,
or any act or omission of any such officer, prior to the
adoption of such resolution.

(1) No provision in the certificate of incorporation
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