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155635-2:n:11/22/2013:KMS/tan LRS2013-4036R1

SYNOPSIS: This bill would revise merger and conversion

provisions of the Alabama Business and Nonprofit

Entities Code.

A BILL

TO BE ENTITLED

AN ACT

To amend Sections 10A-1-4.02, 10A-1-8.01,

10A-1-8.02, and 10A-1-8.04, Code of Alabama 1975, relating to

the Alabama Business and Nonprofit Entities Code; to revise
certain provisions relating to merger and conversion.
BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Sections 10A-1-4.02, 10A-1-8.01,
10A-1-8.02, and 10A-1-8.04 of the Code of Alabama 1975, are
amended to read as follows:

"S10A-1-4.02.

"(a) The following filing instruments shall be
delivered to the judge of probate for filing, except as the

chapter applicable to an entity or other provision of this
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title provides for filing by the Secretary of State or another
filing officer:

"(1l) certificates of formation or any amendments or
restatements thereof;

"(2) certificates of termination;

"(3) certificates of revocation of termination;

"(4) certificates of correction to any filing
instrument required to be delivered to the office of the judge
of probate for filing; and

"(5) any other filing instrument required or
permitted under this title to be delivered to the judge of
probate for filing.

"(b) Any of the following filing instruments
delivered to the office of the judge of probate for filing
shall be accompanied by an additional exact or conformed copy
to permit the judge of probate to transmit to the Secretary of
State a certified copy thereof as required by subsection (g):

"(l) certificates of formation;

"(2) amendments to certificates of formation that
alter the name of any entity;

"(3) restated certificates of formation;

"(4) certificates of termination;

"(5) certificates of revocation of termination; and

"(6) certificates of correction correcting any of
the foregoing filing instruments.

"(c) The following filing instruments shall be

delivered to the Secretary of State for filing:
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"(1l) certificates or articles of merger, artictes—of

comsotidation statements of conversion, and articles of share

exchange;

"(2) registration of a foreign entity for authority
to transact business in this state;

"(3) the annual report of a business corporation,
which may be made as provided in Section 10A-2-16.22 by filing
with the Department of Revenue the public record information
required by Chapter 14A of Title 40, together with the
prescribed fee for the annual report;

"(4) for corporations created by an act of the
Legislature prior to the adoption of the Constitution of
Alabama of 1901, or for entities which have resulted from a
merger, share exchange, or conversion, all filing instruments
required by this title to be delivered to the judge of probate
for filing shall be delivered to the Secretary of State for
filing;

"(5) any other filing instrument required or
permitted under this title to be delivered to the Secretary of
State for filing;

"(6) articles of correction of any filing instrument
required or permitted to be delivered to the Secretary of
State for filing; and

"(7) any other filing instrument required or
permitted to be filed under this title and not expressly

required or permitted to be delivered to the Secretary of
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for filing.

"(d) The filing of partnership statements shall be
as provided in Section 10A-8-1.06.

"(e) Artictes Certificates of merger, articles of

merger or share exchange, and statements of conversion

delivered to the Secretary of State for filing shall be
accompanied by the additional number of exact or conformed
copies of articles as may be required for purposes of
subsection (g) hereof.

"(f) If the judge of probate or Secretary of State,
as the case may be, finds that a filing instrument delivered
under this section and Section 10A-1-4.01 substantially
conforms to the provisions of this title that apply to the
entity and that all required fees have been paid, and if, in
the case of a certificate of formation or an amendment to a
certificate of formation that would change the name of the
entity, the judge of probate finds that the name of the entity
has been reserved under Section 10A-1-5.11, the judge of
probate or Secretary of State, as the case may be, shall file
it immediately upon delivery by:

"(1l) endorsing "filed," together with his or her
name and official title and the date and time of receipt on
the instrument and all copies required hereunder and on the

receipt for the filing fee;
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"(2) accepting it into the filing system adopted by
the judge or probate or Secretary of State and assigning the
instrument a date of filing; and

"(3) delivering a copy thereof, endorsed as provided
in subdivision (1), with the filing fee receipt, or
acknowledgment of receipt of the instrument if no filing fee
is required, to the entity or its representative.

"(g) In the case of any of the filing instruments
described in subsection (b), the judge of probate shall within
10 days transmit a certified copy of the filing instrument to

the Secretary of State. In the case of certificates or

articles of merger, statements of conversion, or articles of

share exchange, the Secretary of State shall promptly transmit

1 1 £ 1 A o ul £ d
a certified COpYy OrTre arcrcres or merger, CconversIolr, Or

shrare—exchange thereof to the office of the judge of probate
of the county in which each of—the—ermtities'—certificates—=re

domestic entity's certificate of formation , if any, is filed.

"(h) If the judge of probate or Secretary of State,
as the case may be, refuses to file a filing instrument, he or
she shall return it to the domestic or foreign entity or its
representative within seven days after the filing instrument
was delivered, together with a brief, written explanation of
the reason for his or her refusal.

"(i) The judge of probate's or Secretary of State's
duty to file filing instruments under this title is
ministerial. His or her filing or refusing to file a filing

instrument does not:

Page 5



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

"(1) affect the validity or invalidity of the filing
instrument in whole or in part;

"(2) relate to the correctness or incorrectness of
information contained in the filing instrument; or

"(3) create a presumption that the filing instrument
is valid or invalid or that information contained in the
filing instrument is correct or incorrect.

"(j) The Secretary of State shall keep an
alphabetical list of domestic and foreign entities, the
certificates of formation, or registrations for authority to
transact business in this state, for which are filed in his or
her office, together with the data contained in the filing
instruments.

"§10A-1-8.01.

"(a) A conversion of an entity to—amyother—formof
ettty may be accomplished as provided in this section:

" (1) CORPORATIONS.

" 2\ . h) e 1 e 41 g
a. A CULPpULAdULUIN IlIdy DT CUIIVELTLTU LU 4dlly UOLILIT L L OLII

Uf ClltJ_t_Y LJU.J.DU.CLJ.J.t tU t].lJl_D DubDCbtJ‘.Ull.

"b— The terms and conditions of a conversion of a
corporation other than a nonprofit corporation to—amother
ettty must be approved by all of the corporation's

shareholders except as otherwise provided in the corporation's

artictes—of—irmcorporation governing documents; but in no case

may the vote required for shareholder approval be set at less
than a majority of the votes entitled to be cast by each

voting group entitled by law to vote separately on the
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conversion. If the artictes—of—irncorporation governing
documents provide for approval of a conversion by less than
all of a corporation's shareholders, approval of the
conversion shall constitute corporate action subject to
dissenter's rights pursuant to Article 13 of Chapter 2 of the
Alabama Business Corporation Law. No conversion of a
corporation to a general or limited partnership may be

effected without the consent in writing of each shareholder

who +s—toTe—=a QCMCLal partmer 1 will have personal liabilitv

with respect to the converted entity, notwithstanding any

provision in the artictes—of—irncorporation governing documents

of the converting corporation providing for less than
unanimous shareholder approval for the conversion.

"e~b. The terms and conditions of a conversion of a

nonprofit corporation to—anmother—formof—ertity must be
approved by all the corporation's members entitled to vote
thereon, if it is a nonprofit corporation with members with
voting rights, except as otherwise provided in the

corporation's ecertificate—of—formationr governing documents;

but in no case may the certificateofformaetion governing
documents provide for approval by less than a majority of the
members entitled to vote thereon. If the converting nonprofit
corporation has no members, or no members entitled to vote
thereon, the terms and conditions of the conversion must be
approved by a unanimous vote of the board of directors of the
converting nonprofit corporation, except as otherwise provided

in the eertifiecateofformation governing documents; but in no
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case may the certificate—offormation governing documents

provide for approval by less than a majority of the board of

directors.
"(2) LIMITED PARTNERSHIPS.
" .\ - L. ] A= oo i) 4= 1 4=
d. A 11l tTcUu " Ppadl LI L oSITT U lIay DT TCUIITVEL TLTU LU " dlly
=] £ £ L A= A= I R i) K
UL L UL UL TITULUY "PULsUdIlTt LU " LUITLo SUDSTU L LUIT.

"b— The terms and conditions of a conversion of a
limited partnership to—armother—ertity must be approved by all
of the partners or as otherwise provided in the partnership
agreement. No conversion of a limited partnership to a general

partnership may be effected without the consent in writing of

each limited partner who +s—toTe—=a QCMCLal partmer T o will

have personal liability with respect to the converted entity,

notwithstanding any provision in the limited partnership
agreement of the converting limited partnership providing for
approval of the conversion by less than all partners.

"(3) LIMITED LIABILITY COMPANIES.

.\ - L. ] - oo 1 o o i) 4= ] 4=
d. A L1llrtTcu T IdUL 1T 1T UY CUINIPAJITy liidy DT CUIIVEL LTU LU

ary—other—form ot ottty prrstat ot s —subsoot o

"b— The terms and conditions of a conversion of a
limited liability company to—armother—ertity must be approved
by all of the limited liability company's members or as
otherwise provided in the limited liability company's
governing documents. No conversion of a limited liability

company to a general or limited partnership may be effected

without the consent in writing of each member who fs—toPe—=

gerrerat—partmer—in will have personal liability with respect
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to the converted entity, notwithstanding any provision in the
governing documents of the converting limited liability
company providing for less than unanimous member approval for
the conversion.

" (4) GENERAL PARTNERSHIPS, INCLUDING REGISTERED

LIMITED LIABILITY PARTNERSHIPS.

.\ ul A= oo . ul N . 4= ]
d. A yclicldal  pal Uil ollLY, LITCTUULIIIg " a LT LSLTLTU

- L. ] - oo 1 o o A= oo i) A= ] A= 4=
LI teuU T a0 1L T LUy MAaL UIITTL oITIY, " liidy DT CUIIVELLTU LU dlly UULIITL

oo ferE ey purstaTs—to—thissubsoot o

"b— The terms and conditions of a conversion of a
general partnership to—amother—ertity must be approved by all
of the partners or as otherwise provided in the partnership
agreement. No conversion of a registered limited liability
partnership to a general or limited partnership may be

effected without the consent in writing of each partner who +*s

to—be—= QCMCLal partmer withouwt—Fimited will have personal

liability 4@ with respect to the converted entity,

notwithstanding any provision in the partnership agreement of
the converting registered limited liability partnership
providing for less than unanimous partner approval for the

conversion.

"(5) REAL ESTATE INVESTMENT TRUST.

A= =] £ £ L A= A= I i) K
LU dily ULl LULNTT UL TITULI Ty PULSUdITU LU LT o UusTUC L LUIT.

"5~ The terms and conditions of a conversion of a

real estate investment trust to—amother—ertity must be

approved by all of the trust's shareholders except as

Page 9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

otherwise provided in the trust's declaration of trust; but in

no case may the vote required for shareholder approval be set

at less than two—thirds a majority of all the votes entitled

to be cast. No conversion of a real estate investment trust to

a general or limited partnership may be effected without the

consent in writing of each shareholder who fTs—toPbe—a—germerat

partrmer—ir will have personal liability with respect to the

converted entity, notwithstanding any provision in the
declaration of trust of the converting real estate investment
trust providing for less than unanimous shareholder approval
for the conversion.

"(6) OTHER ENTITY.

.\ L A= =] . o ] i) i)
d. Ally TIITUL Uy " 1TTULU T ULITTL W I ST SopTUC L L ITTU dUUVEIlIdy DT

A= ] A= =] £ £ L A= A= I
CUIlIvVELLTU LU dlily "ULIITL T LULINTT UL TITU LUy PULsSuUdllitc— LU LITLS

i) K
o ULUOoT UL LUIL,.

"5+ The terms and conditions of a conversion of the

any entity rrto aITy other—form—of cutity not Specified above

must be approved by all owners of the converting entity. No
conversion of any entity shall be effected without the consent
in writing of any owner of the converting entity who has
limited liability and who shall become an owner without
limited liability protection of the converted entity.

"(7) ENTITY WITHOUT OWNERS.

"e—- If the converting entity does not have owners,
the terms and conditions of the conversion must be unanimously

approved by the governing authority of the converting entity.
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"(b) After the conversion is approved by—the

i) i) 1 -l A= i) N A= 4=
SITALTITUOTUTL Sy paAL UL o IO L 5y UWITTL S, ULLTTCLUL Sy, UL OULIITL

d =1 L £ A o o A
govermIng atthorrtyof—the—convertng—entrty pursuant to

subsection (a), the following documentation and filing
requirements apply:

"(1) If the conversion is to a corporation, limited
liability company, limited partnership, real estate investment

trust, or other entity required to file a certificate of

1 d . R g . £ A o £ =1
formation, the approprrIace cercIrrcace Oor rormacrolr ror CTre

converted—erntity ——shatt—Pe statement of conversion, when filed

-

=1 £ £ o . 1 . 1 £ o 1 o . . j £ =1 £ . £
n ciic oL 1o 11 wWiITLCID L L L LY Lo LTUYUULLTU LUL LIS LULINIAUL1LUID UL

=1 . 1 o A d 1 2D A o ul Vil T NP I
CITS COnverctea CTIItICty IIT accordance with Articte—4—Ior—addition

A= . £ K A= A= A= =] . . 1 1] ul 4=
LU dily 1ITLULINIaU LU UL o LAdLTITITLS UL L WIoT LTTUULLTU Uy 1dWw |Sh )

Pe—inmctuded—in—the Section 10A-1-4.02(c) (1), shall be deemed

to:

"a. constitute a certificate of formation;—any or

amended and restated certificate of formation, as the case may

be, for the converted entity; and

"b. shall 4frctude—the fulluwiug. satisfy the

requirements of Section 10A-1-4.02(a).

.\ A= A= A= =] A= =] K - L ]
d. A otdadlTllcITtUtilat Lt CULpUL bt LUll, L TITCCTU

- oo 1 o o - L. ] A= oo ul A= A= . 4= 4=
LT ITdo L T 1T Ty CTUIPAdlTy, ENENI NI LA B Sl I S U § L SN SES) N iy O LI Tl TolLalttT TIITVTOUIKTITU

A= A= =] A= ] L . ] A= £ 2 1
LCLUSLy, UL ULl CUlIVEL LTU TITULI Uy [TTTUU L ILTU LU L LI d

LI et A= £ £ K A= ] £ =] L
el Ll ITCtatTe UL LULINIdULIUIINT Wads CUIIVEL LTU L LU dlIITUOLITTL " TITU L LY .

"(2) In addition to any information or statements

otherwise required by law to be included in a certificate of
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formation for a filing entity, a statement of conversion shall

include the following:

"a. The name and type of entity of the converted

entity and the jurisdiction of its governing statute and its

unigque identifving number or other designation as assigned by

the Secretary of State, if any.

"b. The former name of the converting entity.

"c. A statement that the converting entity has been

converted into the converted entity.

"e=d. The public office where the certificate of

formation anmd—certificate—of tCJ.lllJl.llCLtJl.Ull, if any, of the

converting entity is filed and the date of the filing thereof.

"d=e. If the converted entity is one in which one or
more owners lack limited liability protection, a statement
that each owner of the converting entity who is to become an
owner without limited liability protection of the resulting
entity has consented in writing to the conversion as required
by this section.

"e=f. A statement that the conversion was approved

pursuant to this section and, if either the converting entity

or the converted entity is a foreign entity, that the

conversion was approved as required by the governing statute

of such foreign entity.

"t2—Ff (3) After the conversion fTs—to—a—germerat

A= oo =] L £ ] = A= £ 2 1 -
paALl UL oITTO UL ULIITL TITU LUy LULIIIEU WL tITOU UL L LTIy —d

LI et A= £ £ K . A= A= . . ] 4= i)
CerI L rcatltTe UL L ULINIAaULTULL, ITTO T TITS UL UINEITU T LU L ITU LU " UT
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| =] =1 £ | . e £ 1 1o . . LN
CUINIV 1LY WL LTIL cihe L 1L LIy LTUULLTITIILS UL o UUULV IS 1LUIL \o/ «

¢
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L\ .\ K L . ] A= £ 2 1
\O7) ATy " CUINIVEL LTI TITU LUy 1TTSUUL LU LU L L1

LI et A= £ A= . K = A= A= =] ] £ s
CTCL ULl L ITTaltT UL L IIatULTUITT WITII LTTopPpTC U LU LI " TITU UL 1LLOo

. A= i) 11 £ 2 1 =] LI et A= £ A= . K .
CALOSLTIICT  Slldl T LT T 1ITT LI CTL UL ITTCTadlttT UL LTLIMTOITat LUl 0T

] = .\ K ul Vil . =] gl g P i) =]
AdCTCTULUJITCT  WITIIT AL UTITIT = LTI Ul UL L ITTCTT 1T WITLTTIT UL

H

L

&
(
Hh

LI et A= . . 1 1] ul A= ] I 1ol o b o 4=
et ITtatT 1To LTTYulilTU Uy 1Tdw |Sh ) <. LI aud Ll ULt uUltoU " dlly

. £ K =] . . 1] ul A= i) . ul ] ] . 4=
LITLOULINMIAUITUIT UL WIoT LTTUULLITU Uy 1dw LU T 11T T UUTU L1 UL

A= ] A= =] L
CUIlIvVEL tLtTU LU dlIIULIITCL " TTITU LUy .

"wl ml £ ] L A= oo 1 4= .
1) L1T TS UL LIS TITULLY LU WITLITIT LIS CUITVEL ULITY

L . A= ] ] =] P £ L 1 =] 4= ]
ClIILI Ty 1o CUIIVELLTU, dlfUu LI " PpUbD LT ITC UL L ITTT WIITLT LI TCUITVELTLTU

L 1] LI et A= £ £ K £ . i) . £ 2 1 ]
ClItI Ty o LTl t il ITtatltT UL LTULNNIaULUIT, L L —dllyy, Lo DT lllyg L 1T 1TU.

LA\ .\ ul A= oo =] i) . L
{32 A-yTlicldal  pdl LIS L SIT LY, UL UL UDUSLIITS S TITULLY

A= . ] A= £ ul LI et A= £ A= . K K
ITOU " LTUuU LT ITU LU 1L 11T 4d CTCTL LI L 1ITtadltT UL LTI TITa U LUl CUIITVTELULITY

A= =] L . A= . ] A= £ ul . A= 4= ]
LU dJIIULIITL " TITUC LUy Lo 1TTUU " LTTUULTITU LU L 11T dlly 1TIIo UL UINKEITU UITUTL

i) N . . L\ i) A= =] L A= P i) =] ul
o ULDU LV LI SILTUIT \O7) out LI <TITULITY LU WITLTTIT LIS YIS L dl

A= oo =] L A= . ] A= £ ul LI et 4=
paAaLl UL oITTO UL ULIITL TITU LUy 1TTOLU T LTTTUYU L ILTU LU L LT 1T d CTL LI L 1ITdLT

£ A= . K . A= ] . . ] A= ul A= 4=
UL LT IIat1TUl " LToCUIlIVEL LTU Lo LTUULLTU LU TCTUINPYPLY WITIT LI

£ o 1 . e L £ P . . L\
ITITIng regurremercts, L allyy, OL SulUaIvisSIOor (1) has become

effective in accordance with subsection (c), then, as provided

in Section 10A-1-4.02(c) (4), all filing instruments with

respect to the converted entity that would otherwise be

required by this title to be delivered to the judge of probate
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for filing shall instead be delivered to the Secretary of

State for filing.

"(c) A conversion takes effect as follows:

" l T 1] =] LI et A= £ £ A o 1
( ) L1 Ul g CTL Ul L 1TTCaltT ULl LULINIdULITUIT dllida—d

LI et A= £ A= . K . ] A= i) £ 2 1 ] 4=
CTCL ULl L ITTaltT UL LIt 1tuUldlT  LTTyulilTu LU U L 1T ITU, UpPpUlIT LI

£ 1 - £ =] ul A= A= i) £ 2 1 ] £ =] LI et A= £
L LT LT LTITY UL LIS TalLTL LU T LT ITTU UL Ll CT L UL L TTaltT UL

A= . K £ =] K L L =] . ] 4=
LTLIMTOIIaU LUl UL LI CUIlIVEL ULy <TITU LUy, L1 DUl LT LTTUULLTU LU

a—1 ] T LI et A= £ £ K . . ] 4= i)
LT ITTUS. LT L dlly Tl LIl ITCtadaltT UL LTULNNIaULUIT " To LU LLTU LU UT

&
(
Hh

a1 j e e 1 1o . . L) £ 1 . Lla )
LITU pPpULotudllt LU SUDULV 1IoLUILL \1]) UL o ULUOST UL LUILL Oy adlly

Hh
(

LI et A= £ A= . K . ] A= i) £ 2 1 ] 4= 4=
CCL ULl L ITTaltT UL LIt ITUlI TTSYU LI ILTU LU DT L 1T 1ITU " PULSUdJITU LU

1 1o . . LN £ 1 . Lla ) 1 J.7 e 1 j 1
o UUULV IS 1LUIL \o) UL o UUOST UL LUILL \J) olld Ll L ITUOL T UTTIITU

Upon the filing of the statement of conversion in accordance

with Section 10A-1-4.02(c) (1), except as otherwise provided in

subdivision (2).

LD\ T ul LI et A= £ £ K £ 4=
\<Z7) LT LUy 4da Tl til Ll 1taltT UL LTULNIaULUIT UL U1

A= ] L LI et A= £ A= . K £ 4=
CUINIVEL LTU TIITCL LUy UL a LTSl L1 1L 1TTatT UL LTLIMTOIIatU LUl UL LU1IT

K L . . ] A= i) £ 2 1 ] =] £ 7 - £
CUINNIVEL UL TITU LUy LTo LTUULLTU LU DT L1 1ITU, dpullr i LT LT T LITY UL

the—certificateof formatiomror—certificateoftermination-
"33 (2) Upon any delayed effective date if, but only
if, each of the following requirements is satisfied:
"a. A delayed effective date is specified in both

the certifieate statement of formstion conversion amnd

LI et A= £ A= . K L =] . ] A= i) £ 2 1 ]
CCL ULl L ITTaltT UL LTI TITa U LUl L1 DUl gl LTyl ilTu Lo DT L 1T ITU,

) A= ul el =] ] K ul ] A= . o ] . i) =]
outulrry L1 LIS LUt LTCadal " uUudadlT 1LTo opTcl Ll L ITTU  LTITm UULIT

LI et A= el ul LI et A= £ £ K
LTI LTI ITCTatLT Sy, UL 1T 1L ULy da Tl ULl L ITTCadatT UL LULINIdULTUITT UL
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specified If either the converted entity or the converting

entity is a foreign entity, then any filing required under the

governing statute of such foreign entity to effectuate the

conversion is filed before the effective date specified in the

statement of conversion.

"t4r(3) If a delayed effective date is specified,
and the conditions of subdivision 3> (2) are met, the
conversion is effective at the close of business, unless a

different hour is specified, on that date.
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"(d) Conversion has the following effects:

" (l) a An .\ - L. ] A= oo ul
. Y A L1 tTUu Ppal tUIIT L oll1lY, yTcliTcladl

LJCLJ.tllCJ.D].lJ‘.LJ, k_/UJ.J:JUJ.CLtJl.Ull, lJ‘.lllJ‘.th lJ.CLbJ.lJ.t_Y CuUllipdadlly, J.Ccl.l
estate—investmenrt—trust;—or other entity that has been
converted pursuant to this article is for all purposes the

same entity that existed before the conversioni and the

conversion shall constitute a continuation of the existence of

the converting entity in the form of the converted entity. The
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conversion shall not be deemed to constitute a dissolution or

termination of the converting entity.

"b. If the Secretary of State has assigned a uniqgue

identifying number or other designation to the converting

entity, that number or designation shall continue to be

assigned to the converted entity.

"(2)a. All property, real, personal, and mixed owned
by the converting entity; all rights, immunities, and
franchises of the converting entity, of a public as well as a

private nature; and all debts or obligations due the

converting entity,

shall remain owned and held by, vested in, and due to, the

converted entity without—the ucpcooity of aITy deed—or—other

rrstrument—of conveyarice, shall not be deemed to have been

transferred to the converted entity as a consequence of the

1 =1 . . 1 =1 . 13 A o 1
conversion, and wrthout payment ana WICIout COIIreCtIolr Oy atry

£ o 1 o £ £ o £ j j =1 e £ e £ h ll
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not revert or be in any way impaired by reason of the

conversion.

"b. A certified copy of any—certificaete—of
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conversion may be filed in the office of the judge of probate

in any county in which the converting entity owned real

property, to be recorded without payment and without
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collection by the judge of probate of any deed or other

transfer tax or fee. The judge of probate shall, however, be

entitled to collect the filing fees prescribed ir—this—titie

by Section 12-19-90. Any filing shall evidence chain of title,

but lack of filing shall not affect the converted entity's

title to the real property.

"(3) The—converted cutity shat+1+ All debts,

obligations, and other liabilities of the converting entity

shall continue as the debts, obligations, and liabilities of

the converted entity and the converted entity shall continue

to be responsible and liable for all the liabilities and
obligations of the converting entity. Neither the rights of
creditors, nor any liens upon the property of the converting
entity, shall be impaired by the conversion, and an owner of

the converted entity shall continue to be liable for all

obligations of the converting entity for which the owner was
personally liable before the conversion.

"(4) Any claim existing or any action or proceeding
of any kind pending by or against the converting entity may

shall be prosecuted or continued as if the conversion had not

=1 . 1 o A 1 1 o A . 1 d =1
occurred;—or—the—converted CIICICY may oT SuosSTtrItuctea Iir tre
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"b— An owner with limited liability protection
remains liable, if at all, for an obligation incurred by the
converting entity before the conversion takes effect only to
the extent, if any, the owner would have been liable if the
conversion had not occurred.

"e=b. An owner with limited liability protection who
becomes an owner without limited liability protection is
liable for an obligation of the converted entity incurred
after conversion to the extent provided for by the laws
applicable to the converted entity.

"(6) An owner without limited liability protection
who as a result of a conversion becomes an owner of a
converted entity with limited liability protection remains
liable for an obligation incurred by the converting entity
before the conversion takes effect only to the extent, if any,
the owner would have been liable if the conversion had not
occurred.

"S10A-1-8.02.

" (a) Pursuant to an approved plan of merger, a
corporation, limited partnership, limited liability company,
general partnership, real estate investment trust, or any
other entity may merge with any other entity or entities,
whether the other entity or entities are the same or another

form of entity, as provided in this section.

"(b) A plan of merger shall include the following:
"(1) The name of each entity that is a party to the

merger.
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"(2) The name of the surviving entity into which the
other entity or entities will merge.

"(3) The form of the surviving entity and the status
in the surviving entity of each owner of an entity that is a
party to the merger.

"(4) The terms and conditions of the merger.

"(5) The manner and basis of converting the
interests of each party to the merger into interests or
obligations of the surviving entity, or into money or other

property in whole or part.

{ \ ml A= A= 1 ] £ =] . . L 1
VO TS ULTTU dUULTsSsS Ul LIIE SUL vVIVIII-TITUL LY S

. . | | £ 1 .
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merger—as—fortows A plan of merger may set forth:

"(1) Amendments to the certificate of formation of

the surviving entity; and

"(2) Other provisions relating to the merger.

"(d) A plan of merger shall be approved as follows:

" (1) CORPORATIONS.

"a. In the case of a corporation, other than a

nonprofit corporation, that is a party to a merger, the plan

of merger skatrT must be approved in accordance with the

procedures and by the shareholder vote required by Section

10A-2-11.03 or Section 10A-2-11.04. If the artitctes—of

rreorporationr governing documents of the corporation provide

for approval of a merger by less than all of & the

corporation's shareholders, approval of the merger shall
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constitute corporate action subject to dissenter's rights
pursuant to Article 13 of Chapter 2. No merger of a
corporation into a general or limited partnership may be

effected without the consent in writing of each shareholder

who +s—toTe—=a QCMCLal partmer 1 will have personal liabilitv

with respect to the resulting or surviving entity,

notwithstanding any provision in the artictes—of—irmcorporation

governing documents of the corporation that is a party to the

merger providing for less than unanimous shareholder approval
for the conversion.

"b. In the case of a nonprofit corporation, the plan

of merger must be approved by all the corporation's members

entitled to vote thereon, if it is a nonprofit corporation

with members with voting rights, except as otherwise provided

in the corporation's governing documents; but in no case may

the governing documents provide for approval by less than a

majority of the members entitled to vote thereon. If the

nonprofit corporation has no members, or no members entitled

to vote thereon, the plan of merger must be approved by a

unanimous vote of the board of directors of the nonprofit

corporation, except as otherwise provided in the governing

documents; but in no case may the governing documents provide

for approval by less than a majority of the board of

directors.

"(2) LIMITED PARTNERSHIPS. In the case of a limited
partnership that is a party to the merger, the plan of merger

sha+ must be approved in writing by all of the partners or as
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otherwise provided in the partnership agreement. No merger of
a limited partnership with a general partnership in which the
general partnership is the surviving or resulting entity may

be effected without the consent in writing of each limited

partner who +s—toTe—=a QCMCLal partmer 1 will have personal

liability with respect to the surviving or resulting entity,

notwithstanding any provision in the limited partnership
agreement of the merging limited partnership providing for
approval of the merger by less than all partners.

"(3) LIMITED LIABILITY COMPANIES. In the case of a
limited liability company that is a party to the merger, the
plan of merger shalt must be approved in writing by all of the
limited liability company's members or as otherwise provided
in the limited liability company's governing documents. No
merger of a limited liability company with a general or
limited partnership that is the surviving or resulting entity

may be effected without the consent in writing of each member

who +s—toTe—=a QCMCLal partmer 1 will have personal liabilitv

with respect to the surviving or resulting entity,

notwithstanding any provision in the governing documents of
the merging limited liability company providing for less than
unanimous shareholder approval for a merger.

" (4) GENERAL PARTNERSHIPS, INCLUDING REGISTERED
LIMITED LIABILITY PARTNERSHIPS. In the case of a general
partnership that is a party to the merger, the plan of merger
shatt must be approved in writing by all of the partners or as

otherwise provided in the partnership agreement. No merger of
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a registered limited liability partnership into a general or

limited partnership may be effected without the consent in

writing of each partner who +s—toTe—=a QCMCLal partmer without

imited—tiabitity 3 will have personal liability with respect

to the surviving or resulting entity, notwithstanding any
provision in the partnership agreement of the registered
limited liability partnership providing for less than
unanimous partner approval for a merger.

"(5) REAL ESTATE INVESTMENT TRUST. In the case of a
real estate investment trust that is a party to the merger,
the plan of merger shatt must be approved in writing by all of
the trust's shareholders except as otherwise provided in the
trust's declaration of trust, but in no case may the vote

required for shareholder approval be set at less than

two—thirds a majority of all the votes entitled to be cast. No

merger of a real estate investment trust with a general or
limited partnership that is to be the surviving or resulting

entity may be effected without the consent in writing of each

shareholder who +s—toPe—= QCMCLal partmer 1 will have

personal liability with respect to the surviving or resulting

business entity.

"(6) OTHER ENTITY. In the case of an entity other
than a corporation, limited partnership, limited liability
company, general partnership, or real estate investment trust
that is a party to the merger, by approval in writing of all
owners of the entity. No merger of any the entity shall be

effected without the consent in writing of any owner who has
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limited liability as an owner of an entity party to the

1 13 1 =1 . - L J
merger, and who sheit—Pbecome—amrowrmer—without—Ttimited

Tieabitity—of will have personal liability with respect to the

surviving or resulting entity.

" (e) After a plan of merger is approved and
before the merger takes effect, the plan may be amended or
abandoned as provided in the plan, or if the plan does not
provide for amendment or abandonment, in the same manner as
required for the approval of the plan of merger originally.

"te) (f) The merger takes effect om—the—Tater—of—the

£ a1 7 d NP N
TOITITOWINg Taaces alra crmes 4as follows:

" ml £ o 1 - £ 4= LR el 4 £ L, |
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the—Secretary—of—Stater Upon the filing of the statement of

merger in accordance with Section 10A-1-4.02(c) (1), except as

otherwise provided in subdivision (2).
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the—ctose—of business—onr—that day. Upon any delaved effective

date if, but only if, each of the following regquirements is

satisfied:

"a. A delaved effective date is specified in the

statement of merger; and

"b. If either the converted entity or the merging

entity is a foreign entity, then any filing required under the

governing statute of such foreign entity to effectuate the
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merger is filed before the effective date specified in the

statement of merger.

"(3) If a delayed effective date is specified and

the conditions of subdivision (2) are met, the merger is

effective at the close of business, unless a different hour is

specified, on that date in accordance with and subject to

Section 10A-1-4.12.

"tf£3(g) The certificate of merger shall include the
following:
"(1l) The names of each of the entities which are to

merge and their respective unique identifying numbers or other

designations as assigned by the Secretary of State, if any.

"(2) The public office where the certificate of
formation, if any, of each of the parties to the merger is
filed.

"(3) A statement that a plan of merger has been
approved amd—executed by each of the entities which are to

merge in the manner set forth in this article.

"(4) If the surviving or resulting entity is one in
which one or more owners lack limited liability protection, a
statement that each owner of an entity party to the merger who
is to be an owner of the surviving or resulting entity without
limited liability protection has consented in writing to the
merger as required by this article.

"(5) The name of the surviving or resulting entity.
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"(6) The date, or date and time, on which the merger
becomes effective if it is not to be effective upon the filing
of the certificate of merger.

"(7) That the plan of merger is on file at a place
of business of the surviving or resulting entity, and shall
state the address thereof.

"(8) That a copy of the plan of merger will be
furnished by the surviving or resulting entity, on request and
without cost, to any owner of any entity which is a party to
the merger.

"(9) If the plan of merger includes any amendments

to the certificate of formation of the surviving or resulting

entity, a statement of all such amendments.
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"(h) The certificate of merger shall be filed with

the Secretary of State amd—shati—aisoberecorded—irmr—the
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covered—therein in accordance with Section 10A-1-4.02.
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"(i) The merger of—ertities shall have the following
effects:

"(l) The Every other entity party to the merger

merges into the surviving entity which shall be deemed to be

the resulting entity of the merger and the separate existence

of every entity that—is—=aparty—to—themerger, other than the
surviving or resulting entity, ceases.

"(2) All property, real, personal, and mixed owned
by each of the merged entities; all rights, immunities, and
franchises of the merged entities, of a public as well as a
private nature; and all debts and obligations due the merged
entities, are taken and deemed to be transferred and vested in
the surviving or resulting entity without the necessity of any
deed or other instrument of conveyance to the surviving or
resulting entity and without payment and without collection by
any filing officer of any deed or other transfer tax or fee. A
certified copy of the certificate of merger may be filed in
the real estate records in the office of the judge of probate
in any county in which any entity a party to the merger owned
real property, to be recorded without payment and without
collection by the judge of probate of any deed or other
transfer tax or fee. The judge of probate shall, however, be
entitled to collect the filing fees prescribed by Section
12-19-90. Any filing shall evidence chain of title, but lack
of filing does not affect the resulting entity's title to any

real property.
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"(3) The surviving or resulting entity shall be
responsible and liable for all the liabilities and obligations
of the entities that are parties to the merger; however,
neither the rights of creditors nor any liens upon the
property of the entities that are parties to the merger shall
be impaired by the merger.

"(4) Any claim existing or action or proceeding, of
any kind, pending by or against an entity that is a party to
the merger may be prosecuted or continued as if the merger had
not occurred, or the surviving or resulting entity may be
substituted as a party to the action or proceeding.

"(5) Service of process in an action or proceeding
against a surviving or resulting foreign entity to enforce an
obligation of a domestic entity that is a party to a merger
may be made by registered mail addressed to the primcipat

office—of—the surviving entity &s at the address set forth in

the pfram certificate of merger or by any method provided by

the Alabama Rules of Civil Procedure. Any notice or demand
required or permitted by law to be served on a domestic entity
may be served on the surviving or resulting foreign entity by

£

registered mail addressed to the primcipar—office—of—the

surviving entity &as at the address set forth in the pitan

certificate of merger or in any other manner similar to the

procedure provided by the Alabama Rules of Civil Procedure for

the service of process.
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"b— An owner of an entity with limited liability

protection remains liable, if at all, for an obligation

incurred prior to the merger by an entity that ceases to exist

as a result of the merger only to the extent, if any, that the

owner would have been liable;—if—=at—=at1}; under the laws
applicable to owners of the form of entity that ceased to
exist if the merger had not occurred.

"e=b. An owner with limited liability protection of

=

arT cutiuy that—Fs—= party—to the merger who, as a result of

the merger, becomes an owner without limited liability

protection of the surviving or resulting entity is liable for
an obligation of the surviving or resulting entity incurred
after merger to the extent provided for by the laws applicable
to the surviving or resulting entity.

"(7) An owner without limited liability protection
of an entity that ceases to exist as a result of a merger and
who as a result of the merger becomes an owner of a surviving
or resulting entity with limited liability protection remains
liable for an obligation of the entity that ceases to exist

incurred before the merger takes effect only to the extent, if

any, that the owner would have been liable if the merger had

not occurred.

"S§10A-1-8.04.
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"(a) One or more foreign entities may merge with one
or more domestic entities, and a foreign entity may convert to
a domestic entity or a domestic entity may convert to a
foreign entity if:

"(1) The merger or conversion is permitted by the
law of the state or country under whose law each foreign
entity is formed and each foreign entity complies with that
law in effecting the merger or conversion.

"(2) In the case of a conversion, the foreign entity

complies with subdivistomr—<i—of subsection (b) of Section

lOA_l_8.0l J.f J_t Jl_D thc k_/UllVCJ_th ClltJ_t_y LCDultJ‘.lll:j fJ_UlI.l [=}
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SectionrT0A1-8-01—Ff it —Fs—the—converting—entity.

"(3) In the case of a merger, the foreign entity
complies with subsection £y (g) of Section 10A-1-8.02 if it is
the surviving entity of the merger.

" (b) Upon the merger or conversion taking effect,
the surviving foreign entity of a merger and the foreign
entity resulting from a conversion is deemed:

"(1) To consent that service of process in a
proceeding to enforce any obligation or any dissenter's rights
of owners of each domestic entity a party to the merger or
conversion may be made by registered mail addressed to the

£

primcipat—office—of—the surviving or converted entity at the

address &s set forth in the ptanm certificate of merger or

statement of conversion, as the case may be, or by any method

provided by the Alabama Rules of Civil Procedure. Any notice
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or demand required or permitted by law to be served on the
domestic entity may be served on the surviving or resutting

converted foreign entity by registered mail addressed to the

primcipat—office—of the surviving or converted entity &as at

the address set forth in the plan of merger or statement of

conversion, as the case may be, or in any other manner similar

to the procedure provided by the Alabama Rules of Civil
Procedure for the service of process; and

"(2) To agree that it will promptly pay to
dissenting owners of each domestic entity that is a party to
the merger or conversion the amount, if any, to which they are
entitled under Alabama law."

Section 2. This act shall become effective on the
first day of the third month following its passage and

approval by the Governor, or its otherwise becoming law.
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