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SB549

ENGROSSED

A BILL
TO BE ENTITLED

AN ACT

To add Chapter 2B to Title 40 of the Code of Alabama
1975, to provide for the creation and operation of the Alabama
Tax Appeals Commission, to state that the intent of this act
is to adopt in large part the American Bar Association Model
State Administrative Tax Tribunal Act; to hear appeals of tax
and other matters administered by the Department of Revenue,
and certain taxes levied by or on behalf of self-administered
counties or municipalities that do not opt-out; to provide the
necessary funding for the first year of operations of the Tax
Appeals Commission; to amend Sections 40-2A-3, 40-2A-4,
40-2A-5, 40-2A-7, 40-2A-8, 40-2A-11, and 40-18-27, Code of
Alabama 1975, for purposes of conformity to the federal
Taxpayer'szill of Rights, including broader "innocent spouse"
type relief and increased penalties for negligence, fraud,‘and

frivolous appeals or returns; to make technical corrections;

to require amended state income tax returns as a result of IRS .
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audit changes; to increase the amount of time a taxpayer has
to file an appeal of a preliminary or final assessment; and to
abolish the Administrative Law Division of the Department of
Revenue, including repealing Section 40-2A-9, Code of Alabama
1975.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. In order to increase public confidence in
the fairness of Alabama's tax system, the state shall provide
an independent agency, with tax expertise, to resolve disputes
between the Department of Revenue, or certain
self-administered counties and municipalities, and taxpayers,
prior to requiring the payment of the amounts in issue or the

posting of a bond, but after the taxpayer has had a full

opportunity to attempt settlement with the Department of

Revenue or with a self-administered county or municipality
that has not elected-out based, among other issues; on the
hazards of litigation. By establishing an independent tax
tribunal within the executive_braﬁch of government, this act
shall.pfovide_taxpayers with a means of resolving
controversies that ensures both the appearance and the reality
of due érocess and fundamental fairness. To that end, Chapter
2B of Title 40 of the Code of Alabama 1975, by this act shall

be known and may be cited as the Alabama Tax Appeals

Commission Act.
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It is the intent of thé Legislature to adopt in
large part the American Bar Association Model State
Administrative Tax Tribunal Act.

4It is the intent of the Legislature that this act
foster the settlement or other resolution‘of tax disputes to
the greatest extent possible and, in cases in which litigation
is necessary, to provide taxpayers with a fair, independent,
pre-payment procedure to resolve a dispute with the Department
of Revenue or, in certain cases, a self—administeredacounty or
municipality.

It is also the intent of the Legisléture to amend
the existing Alabama Taxpayers' Bill of Rights provisions,
which apply to both the Department of Revenue and
selfraaministered counties and municipalities as a result of
the Local Tax Procedures Act of 1998, to conform more closely
to current federal law and to provide additional safeguards to
taxpayers during the audit énd appeals process. To that ehd,
the provisions of this act and existing Chapter 2A of Title 40
of the Code of Alabama 1975, shall be known and may be cited
as the Alabama Taxpayers' Bill of Rights II.

Section 2. Chapter 2B is added to Title 40 of the
Code of Alabama 1975, to read as follows:

CHAPTER 2B

CREATION AND OPERATION OF THE ALABAMA TAX APPEALS

COMMISSION

§40-2B-1. Alabama Tax Appeals Commission.
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(a) As part of the exeéutive branch of state
government, there is hereby created an independent commission
to be known as the Alabama Tax Appeals Commission, also
referred to herein as the "Tax Appeals Commission."

(b) The Tax Appeals Commission shall become fully
operational on October 1, 2012. The Tax Appeals Commission, in
cases within its jurisdiction:

(1) Is a commission of limited and special
jurisdiction.

(2) Possesses the same powers and may exercise all
ordinary and extraordinary legal and equitable remedies
availableiin the circuit goﬁrts with respect to tax cases, as
prescribed herein, including the interpretation and
application of constitutional principles, and such additional
remedies as may be assigned to it by the Legislature, but may
not declare a statute or ordinance in violation of either a
federal or state constitutional provision. |

(c).The Tax Appeals Commission shall have a seal
engraved with the words Alabama Tax Appeals Commission. The
Tax Appeals Commission shall authenticate all of its orders,
records, correspondence, and proceedings with the seal, and
the courts of this state shall take jﬁdicial notice of the
seal. |

§40-2B-2. Definitions.

(a) The definitions provided for in Section 40-2A-3

shall also apply to this chapter, except as provided in this
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section. For purposes of this chapter, the following terms
shall have the following meanings:

(1) The term "Department of Revenue" means the
Alabama Department of Revenue, and does not include the
governing body of any self-administered county or
municipality.

(2) The term "U.S. mail with delivery confirmation"
means a delivery service available through the U.S. Postal
Service that provides fhe sender with the date, zip code, and
time the article was delivered or the time delivery was
attempted.

(b) For purposes of this chapter, if a
self-administered county ér municipality has not elected out
of this chapter pursuant to Section 40-2B-25, the following
terms shall have the following meanings:

(1) The term "taxpayer; shall include a person, as
défined'in Section 40-2A-3, when paying a sales, use, rental,
or lodgings tax to, or being assessed or examined by, a

self-administered county or municipality or its agent.

(2) The term "department" shall include the
governing body of each self-administered county or

municipality that has not elected out.

(3) The term "secretary" shall include the clerk of
the applicable self-administered county or municipality that

has not elected out.
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(4) The term "tax" shall mean and refer to a sales,
use, rental, or lodgings tax levied by or on behalf of a
self—administered county or municipality that has not elected
out.

§40-2B-3. Jurisdiction and initial organization of
the Tax Appeals Commission.

(a) The Tax Appeals Commission shall have
jurisdiction to hear and determine all appeals pending before
the Department of Revenue's Administrative Law Division on
September 30, 2012, and all subsequent appeals filed with the
Tax Appeals Commission pursuant to Chapters 2A and 29 of this
title, Chapters 6, 7A, 13, and 20 of Title 32, relating to
motor vehicles, or Section 40-2B-25, relating to
self-administered counties and municipalities, except as
follows:

(1) Appeals filed directiy with the circuit court
either from a final assessment entered by the deparﬁment, or

from the department's denial in whole or in part of a claim

for refund..

(2) The determination and assessment of ad valorem
taxes on real and personal property, which is administered by
the various counties of the State of Alabama, eXcept that
appeals from final assessments of value of property of public
utilities under Chapter 21 may be heard by tbe Tax Appeals

Commission in accordance with the procedures set forth in this

chapter.
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(3) Any appeals regarding a sales, use, rental, or
lodgings tax levied or collected by or on behalf of a
self-administered county or municipality if thé governing body
of the county or municipality has made an election under
Section 40-2B-25 to divest the Tax Appeals Commission of
jurisdiction over the dispute, challenge, or appeal. Such
appeals shall be heard by the employee or other agent of the
self-administered county or municipality serving in the
capacity of a hearings or appeals officer, subject to Section
40-2A-6.

(b) To provide for a proper transition from the
Administrative Law Division to the Tax Appeals Commission, the
Department of Revenue, on or before October 1, 2012, shall

transfer to the Tax Appeals Commission office furniture,

equipment, computers, and other tangible personal property

used by the Administrative Law Division, as well as all case
files, docket books, and all other documents and information,
in both tangible and intangible form, compiled, used, or
maintained by the Administrative Law Division. Further, any
appeals that are.timely filed with the Administrative Law
Division after September 30, 2012, shall be deemed timely
filed with and transferred to the Tax Appeals Commission. The
Chief.Administrative Law Judge of the Administrative Law
Division shall have and is hereby granted the power and
authority necessary to effect an orderly transition,

inéluding, but not limited to, the power and authority to
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3

execute binding contracts and commitments on behalf of the Tax
Appeals Commission with respect to employees, office space,
equipment, and other property, consistent with Sections
40-2B-16 and 40-2B-20.

§40-2B-4. Service of papers and process..

Exéept concerning notices to the Department of
Revenue from the Tax Appeals Commission, or as otherwise
provided in this chapter, the Tax Appeals Commission shall
mail any final order in which.é judgment is entered or
affirmed or any notice of hearing by either U.S. mail with
delivery confirmation or certified U.S. mail, return receipt
requested, to the taxpayer's last known address, or if the
taxpayer has an authorized representative, to the authorized
representative's last known address. All other orders or
documents may, at the Tax Appeals Commission's discretion, be
mailed by first class U.S. mail.

§40-2B-5. Timely mailed document considered to be
timely filed.

Any notice of appeal, application for rehearing, or
other document required by law to be timely filed with the Tax
Appeals Commission shall be deemed timely filed if:

(1) Timely mailed or delivered in accordance with
Section 40-1-45 and Department of Revenue regulations
pertinent thereto;

(2) Received by the Tax Appeals Commission on or

before the date due; or
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(3) Received by'the Tax Appeals Commiésion in
legible form by facsimile or electronic transmission on or
before the due date, if the original, signed document is
mailed or delivered to the Tax Appeals Commission within seven
days after receipt of the facsimile or electronic
transmission.

§40—2B—6; Issuance of subpoenas; administration of
oaths.

(a) A judge of the Tax Appeals Commission shall have
the authority and the discretionrto issue subpoenas, on his or
her own motion or at the request of a party, requiring any
person whose testimony may be relevant to an appeal to appear
and give testimony, either at a deposition or a hearing before
the judge. If a person is subpoenaed to testify at a
deposition or a hearing at the request of a party, that party
shall bear the cost of transcription of the deposition and the
fees and mileage provided. in Section 40-2A-7(a) (4) . The judge
shall also have discretion to issue subpoenas duces tecum
‘requiring the preduction of any document or other evidence
relevant to the appeal. Such subpoenas or subpoenas duces
tecum shall be issued in the name of the Tax Appeals
Commission, signed by a judge of the Tax Appeals Commission,
and may be served either in the same manner as subpoenas
issued by a circuit court, or by either U.S. mail with
delivery confirmation or certified U.S. mail, return receipt

requested. If any person has been subpoenaed to appear and
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testify or appear and produce documents or other information,
and fails or refuses to appear or testify or to produce such
documents or other information, such person shall be subject
to contempt proceedings, if instituted by a petition for
contempt issued by a judge of the Tax Appeals Commission, in
the circuit court of the judicial circuit in which such person
resides, and upon proof of sﬁch fact to the circuit court, may
be punished for contempt as is provided in cases of contempt
in circuit court. Such proof of contempt may be evidenced by
an affidavit of a judge of the Tax Appeals Commission.
Likewise, such circuit court shall have jurisdiction to hear,
and if appropriate, to grant‘a motion to quash such subpoena.

(b) Any judge, or any employee of the Tax Appeals
Commission as designated in writing by the chief judge, may
administer oaths.

§40-2B-7. Hearings to be without a jury and de novo.

All appeals to the Tax Appeals Commission shall be
tried without a jury and shall be de novo.

§40-2B-8. Notice to taxpayer of right to appeal to
Tax Appeals Commission.

The department shall notify a taxpayer of the right
to appeal to the Tax Appeals Commission, and ﬁhe
jurisdictional requirements for perfecting the appéal. Such
notice shall be given with a final assessment, orvwith any
notice by the department informing the taxpayer that his or

her claim for refund has been denied in whole or in part, or
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any notice by the department informing the taxpayer of any
act, proposed act, or refusél to act by the department from
which the taxpayer has a right to appeal to the Tax Appeals
Commission.

§40-2B-9. Procedures concerning appeals.

(a) The purpose of this section is to establish
uniform procedures concerning appeals to the Tax Appeals
Commission ahd to establish the authority and responsibilities
of the judges of the Tax Appeals Cbmmission concerning those
appeals. This section shall bé liberally construed to provide
for the fair, efficient, and complete resolution of all
matters in dispute.

(b) Judges of the Tax Appeals Commission shall hear
and decide all appeals to the Tax Appeals Commission, és
assigned by the chief judge. A judge, without a hearing, may
dismiss any appeal, or grant appropriate relief to any party,
if a party fails or refuses to comply with any Tax Appeals
Commission regulation or statute concerning appeals before the
Tax Appeals Commission, or if any party féils or refuses to
comply with any preliminary order issued by a judge. The
judge, for good cause, may reinstate an appeal dismissed under
this subsection or withdraw an order granting relief, but only
if an application to reinstate the appeal or withdra& the
order is filed within 15 days from the date on which the order
dismissing the appeal or granting the relief was entered, or

on the judge's own motion within 90 days. A final order
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dismissing an appeal or granting relief to a party may be
appealed to circuit court in the same manner and subject to
the same requirements as appeals from final or other
appealable orders of the Tax Apbeals Commission.

(c) The notice of appeal filed with the Tax Appeals
Commission shall idehtify the final assessment, denied refund,
or other act or refusal to act by the departmént which is the
subject of the appeal, the position of the appealing party,
the basis on which relief should be granted, and the relief
sought. A notice of appeal that does not include all of the
above information shall be sufficient to invoke the
jurisdiction of the Tax Appeals Commission. The judge may
require a taxpayer to file an amended notice of appeal if more
information is deemed necessary.

(d) (1) Except as provided in subdivisioﬁ (2), the
Tax Appeals Commission shall notify the legal division of the
Department of Revenue in writing that an appeal has been filed
and shall mail a copy of such notification to the taxpayer oOr
its authorized representative. The legal division shall file a
written answer with the Tax Appeals Commission within 60 days
from the date of issuance of the notice to the legal'diyision.
The judge may allow the legal lelSlon additional time, not to
exceed 30 days, within which to file an answer, but only if

the legal division requests the extension w1th1n the 60-day

‘period provided by the preceding sentence. The answer shall

state the facts and the issues involved and the Department of
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Revenue's position relating thereto. The judge hay require the
Department of Revenue to file an amended answer if more
information is deemed necessary. A county or municipality may
consult with the legal division of the Department of Revenue
concerning any appeal that involves the county's or
municipality's tax that is administered by the Department of
Revenue. |

(2) If the appeal involves a tax levied by or on
behalf of a self-administered county or municipality, the Tax
Appeals Commission shall promptly mail a copy of the ndtice of
appeal by either U.S. mail with delivery confirmation or
certified U.S. mail to the governing body of the affected
county or municipality and shall provide the taxpayer or its
authorized representative with written notification of the
date the copy was mailed to the governing body. The affected
county or municipality shall file a written answer with the
Tax Appeals Commission within 60 days of the date of mailing
the notice of appeal to the affected county or municipality.
The judge may allow the county or municipality additional
time, not‘to exceed 30 days, within which to file an answer,
but only if the county or municipality requests the extension
within the 60-day period provided by the preceding sentence.
The answer shall state the facts and the issues involved and
the county's or municipality's position relating thereto. The
judge may require the county or municipality to file an

amended answer if more information is deemed necessary. The
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county or municipality and its authorized representatives may
consult with the legal diyision of the Department of Revenue
concerning the appeal. |

(e) An appeal méy be held in abeyance at the
discretion of the judge or may be submitted for decision on a
joint stipulation of facts without a hearing or as otﬁerwise
agreed by the parties. Otherwise, except as provided in
Section 40-2B-9 (b), a hearing shall be conducted by the
judge. Notice of the hearing shall be mailed to the taxpayer
at the taxpayer's last known address, by either U.S. mail Qith
delivery confirmation or certified U.S. mail, return receipt
requested, or to the taxpayer's representative, if any, at the
representative's last known address, by either U.S. mail with
delivery confirmation or certified U.S. mail, return receipt
requested. Except as provided in the next sentence,‘notice‘of
the hearing shall be mailed to the Department of Revenue by
first class U.S. mail, by intragovernmental hand-mail, or
otherwise delivered as provided by regulation. If the appeal
involves a tax levied by or on behalf of a self-administered
county or municipality, the Tax Appeals Commission shall

instead promptly mail a copy of the notice of the hearing to

- the governing body of the affected county or municipality by

either U.S. mail with deliveryAconfirmation or certified U.S.
mail. The judge shall conduct the hearing substantially as

follows:

(1) Open the record and receive appearances.
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(2) Receive testimony and exhibits presented by the
parties. All testimony shall be under oath, and any person
testifying under oath shall be subject to the perjury
provisions of Section 13A-10-102.

(3) Interrogate witnesses if deemed necessary.

(4) Require oral arguments and the submission of
briefs and other authorities if deemed necessary.

(5) Continue or reopen the hearing as deemed
necessary for a fair, efficient, and complete resolution of
the matter or matters in dispute.

(f) A judge may enter a preliminary order directing
one or more parties to take such action as deemed appropriate
or referring any issue or issues in dispute to the Department
of Revenue's Taxpayer Advocate for consideration if the issue
or issues relate to a tax administered by the Department of
Revenue. A judge, after a hearing or after a case is otherwise
submitted for decision, may issue an opinion and preliminary
order, which shall include findings of fact and conclusions of
law. The opinion and preliminary order may direct the
department to recompute a taxpayer's liability or the amount
of a refund due or for any party to take such action as

specified in the preliminary order.

(g) A final order shall be entered by the judge and
shall contain findings of fact and conclusions of law. The
final order shall provide appropriate relief under the

circumstances, and, unless altered or amended on appeal or
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rehearing, shall have the same force and effect as a final
order issued by a circuit court in Alabama.

(h) If a preliminary order, an opinion and
preliminary order, or a final order involves a tax levied by
or on behalf of a self-administered county or municipality and
is within the jurisdiction of the Tax Appeals Commission, the
Tax Appeals Commission shall mail a copy of the order to the
governing body of the affected county or municipality and, if
applicable, its authorized representative, by either U.S. mail
with delivery confirmation or certified U.S. mail return
receipt requested, within three days of the date of entry. The
failure of the Tax Appeals Commission, however, to timely mail
a copy of an order to the affected municipality or county, or

the failure of the municipality or county to receive the

_order, shall not affect the validity of the order.

(i) Any party may apply for rehearing from any final
order or opinion and preliminary order, provided, however, the
application must be filed within 15 days from the date of
entry of such order. The application for rehearing shall
specify the reasons and supporting arguments why such order is
incorrect and should be reconsidered. The timely filing of an
application for rehearing from a final order shall suspend the
time period for filing an appeal to circuit court. If an
application for rehearing is timely filed, the judge shall
thereafter issue a final or other order on rehearing, either

with or without a hearing on the application, at the
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discretion of the judge. The time for filing a notice of
appeal to circuit court shall begin anew‘on the date of entry
of the final order on rehearing. |

tj) All hearings before the Tax Appeals Commission'
shall be recorded by a qualified court reporter. The
proceedings shall be transcribed at the request of either the
department, the taxpayer, the affected self-administered
county or municipality, or the Tax Appeals Commission, with
the expense of transcription to be paid by the reqﬁesting
Party..The recofd of the proceedings shall be maintained by
the Tax Appeals Commission for at‘least five years. Upon
appeal to circuit court, the Tax Appeals Commission shall
submit the record on appeal, including any transcript, to the
circuit court for use in the appeal.

(k) The rules of evidence applicable in civil
nonjury cases in the circuit courts of Alabama shall be
followed by the Tax Appeals Commission. Evidence not
admissible thereunder may be admitted, however, in the
discretion of the judge, if relevant, not unfairly prejudicial
to any party, and necessary for the fair adjudication of the
case. The judge may anhounce before or during a hearing that
it shall not be necessary for either party to object to any
testimony or evidence offered by a party, and any objections
shall be preserved and may be made on appeal. The final order
issued by the judge shall be based only on such evidence as is

relevant and material. Documentary . evidence may be received in
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copy form if there is no objection thereto or in the
discretion of the judge. Official notice may be taken of any
technical facts within the specialized knowledge of the judge.

(1) A taxpayer or a self—administered county or
municipality may be represented before fhe Tax Appeals
Commission by an authorized representative. If a taxpayer or a
self-administered county or municipality or their authorized
representative fails to appear at a hearing after proper
service of notice, the judge may dismiss the appeal with
prejudice,vreset the matter for a subseduent hearing, or
proceed with the hearing.

(m) Any taxpayer upon application may be permitted
to intervene in any dispute before the Tax Appeals Commission
to the extent allowed in Circuit Court under the Alabama Rules
of Civil Procedure. Intervenors may also appeal to circuit
court from a final or other appealable order, as provided
herein for appeals. Parties interested in the outcome of any
case before the Tax Appealé Commission, with the permiséioﬁ of
the judge, may submit amicus briefs.

(n) All testimony, exhibits, documents, and other
materials submitted by a party or introduced into evidence at
a hearing before the Tax Appeals Commission, and all final and
éther orders issued by the judge, shall be deemed public

information except:
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(1) Information received from the Internal Revenue
Service that is restricted by law or agreement from

disclosure.

(2) Other information or records required by law not
to be disclosed or which is the subject of a protective order
issued pursuant to Section 40-2B-11 (b).

(3) As otherwise ordered by the judge..

§40-2B-10. Burden of proof in Tax Appeals Commission
proceedings.

On appéal to the Tax Appeals Commission, a final
assessment shall not be prima facie correct, and the burden of
proof shall be on the department to prove that the assessment
is correct. In cases involving denied refunds, the burden
shall be on the taxbayer to prove that a refund is due. The
judge shall have discretion to determine the party to proceed
first with the evidence in the case.

§40-2B-11. Hearings to be open to public; report of
proceedings; exception; confidential information.

(a) Hearings before the Tax Appeals Commission shéll
be open to the public, except as provided in subsections (b)
and (c).

(b) A judge may close a hearing to the public if, in
the discretion of the judge, trade secrets, federal or other
tax information,’confidential bﬁsiness records, or othe:
confidential information may be disclosed during the hearing.

A judge may also issue protective orders concerning any
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evidence involving trade secrets, federal or other tax
informafion, confidential business records, oOr other
confidential information. In determining whether a hearing
should be closed or a protective order issued, the judge shall
weigh the harm that may be suffered by the disclosing party
against any benefit received by the public as a result of the
disclosure. If the judge closes a hearing or issues a
protective order as requested by a party or refuses to close a
hearing or issue a requested protective order, the judge shall
issue an order to that effect. The order shall explain the
reasons why the request was granted or denied, as applicable.

(c) An order closing a hearing or granting a
protective order or an order denying same shall be considered
a final order for purposes of appeal to circuit court. A party
may appeal such an order to circuit court in the same manner
and subject to the same requirements as appeals from final
orders of the Tax Appeals Commission, except that if the case
involves a disputed final assessment, the final assessment
need not be paid, nor a supersedeas bond or other seéurity
filed, in connection with the appeal. The Tax Appeals
Commission may stay-the case on the merits until the issue is
finally resolved on appeal.

§40-2B-12. Authority to issue regulations. The Tax
Appeals Commission, through the chief judge, is authorized to
issue regulations go?erning procedures and practice before the

Tax Appeals Commission, and matters of internal organization
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and operation. Such regulations shall be issued in accordance
with Chapter 22 of Title 41. |

§40-2B-13. Appeals to circuit court; revieﬁing
authority and action on appeal.

(a) Other than an application fér ;ehearing to the
Tax Appedls Commission, the exclusive remedy for review of any
final or other appealable order issued by the Tax Appeals
Commission shall be by appeal to the appropriate circuit

court.

(b) The taxpayer, an intervenor pursuant to Section
40-2B-9(m), a self-administered county or municipality whose
tax is within the jurisdiction of the Tax Appeals Commission,
or the Department of Revenue may appeal to circuit court from
a final or other appealable order issued by the Tax Appeals
Commission by filing a notice of appeal with the appropriate
circuit court within 45 days from the date the final or other
appealable order was entered. A copy of the nbtice of appeal
shall be submitted to the Tax Appeals Commission within the
45-day appeal period. The Tax Appeals Commission shall
thereafter prepare a record on appeal. The appeal shall be
filed in the followihg circuit courts:

(1) Any appeal by the Department of Revenue, a
self-administered county or municipality whose tax is within
the jurisdiction of the Tax Appeals Commission, or an

intervenor shall be filed with the circuit court of the county
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in which the taxpayer resides or has a principal place of
business in Alabama.

(2) Any appeal by the taxpayer may be.filed with the
Circuit Court of Montgomery County, Alabama, or with the
circuit court of the county in which the taxpayér resides or
has a principal place of business in Alabama.

(3) Notwithstanding subdivisions (1) and (2), if the
taxpayer does not reside in Alabama or have a principal place
of business in Alabama, any appeal.by the taxpayer, the
Department of Revenue, a self-administered county or
municipality whose tax is within the jurisdiction of the Tax
Appeals Commission, or an intervenor shall be filed with the
Circuit Court of.Montgoméry County, Alabama.

(c) If the appeal to circuit éourt pursuant tor
subsection (b) is by a taxpayer from a final order involving a
final assessment, the taxpayer, within the 45—day appeal .
period, shall do one of the following: |

(1) Remit the amount éf the final assessment
determined to be due by the final order to the Department of
Revenue, or to the self-administered county or municipality,
if applicable.

(2) Execute a supersedeas bond, which shall be
executed by a surety company licensed to do business in
Alabama, in an amount equal to 125 percent of the amount
determined to be due by the final order, plus applicable

interest and any court costs relating to the appeal, payable
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to the Department of Revenue, or to the self—administéred
county or'municipality, if applicable, and conditioned to pay
the amount determined to be due by the final 6rder.

(3) File an irrevocable letter of credit With the
circuit court in an amount equal to 125 percent of the amount
determined to be due by the final order. The irrevocable
letter of credit shall be issued by a financial institution
designated as a qualified public depository by the Board of

Directors of the Security for Alabama Funds Enhancement (SAFE)

"Program pursuant to Chapter 14A of Title 41. The Department of

Revenue, or the self-administered county or municipality, if
applicable, shall be named the beneficiary of the irrevocable
letter of credit. The irrevocable letter of credit shall be
conditioned to pay the amount determined to be due by the
final order, plus applicable interest and any court costs
relating to the appeal. A taxpayer may not issue an
irrevocable letter of credit as to an appeal by the same
taxpayer.

(4) File a pledge or collateral assignment of
securities with the circuit court that constitute eligible
collateral under Chapter 14A of Title 41, in an amount equal
to 200 percent of the amount determined to be due by thé final
order. The pledge or collateral assignment shall be in favor
of the Department of Revenue, or the self-administered county
or municipality, if applicable, and conditioned to pay the

amount determined to be due by the final order, plus

Page 23



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

applicable interest and any court costs relating to the
appeal.

(5) Show to the satisfaction of the clerk of the
circuit court to which the appeal is taken that the taxpayer
has a net worth, based on fair market value, of one hundred
thousand dollars ($100,000), or less, including his or her
homestead.

(d) (1) Except as provided in subdivision (2), the
circuit court shall dismiss any appeal: ‘

a. That is not timely filed with the circuit court
and the Tax Appeals Commission as herein provided.

b. That involves a final assessment, if either the
amount stated as due in the final order of the Tax Appeals
Commission is not timely paid in full, or a supersedeas bond,
irrevocable letter of credit, or pledge or collateral
assignment of securities is not timely filed as required in
subsection (c).

(2) If the circﬁit court determines that the
taxpayer has not satisfied the requirements of subsection (b)
or (c), the circuit court shall order that the taxpayer
satisfy such requirements. The taxpayer may satisfy such
requirements at any time within 30 days after service of the
court order. No order of dismissal for lack of jurisdiction
shall be entered within 30 days after service of the court
order and no order of dismissal shall thereafter be entered if

such requirement is satisfied within such 30-day period.
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(e) The appeal to circuit court from a final or
other appealable.order issued by the Tax Appeals Commission
shall be a trial de novo and the burden shall be on the
department to prove otherwise. The circuit court shall hear
the case by its own rules and shall decide all questions of
fact and law. The administrative record and transcript shall
be transmitted to the reviewing court as provided herein, and
shall be admitted into evidence in the trial de novo, subject
to the rights of either party to object to any testimony or
evidence in the administrative record or transcript. With the
consent of all parties, judicial review may be on the
administrative record and transcript. The circuit court shall
affirm, modify, or reverse the order of the Tax Appeals
Commission, with or without remanding the case for further
hearing, as Jjustice may require.

§40-2B-14. Publication ef Tax Appeals Commission
decisions.

Subject to Section 40-2B-9, the decisions determined
to be of general public interest may be published and
distributed by the Tax Appeals Commission, as prescribed by
the chief judge. Provided that a decision may not be published
until either the time period for appealing the decision has
expired or the Tax Appeals Commission has received a copy of
the notice of appeal pursuant to Section 40-2B-13(b), in which
case the fact that the decision has been appealed shall be

noted on the first page of the published decision. A
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reasonable fee may be charged for the publication, as

established from time to time by the chief judge.

§40-2B-15. Appointment and term of judges; maximum
number; vacancy. | A

(a) The term of a judge of the Tax Appeals
Commission shall be six years, except as herein provided. The
term of the first chief judge shall begin on October 1, 2012.

(b) Additional or successor judges of the Tax
Appeals Commission shall be nominated by the Governor, except
as provided below. The Governor shall submit the nominee's
name to the Senate Confirmation Committee for approval. The
nominee's name, if approved by the Senate Confirmation
Committee, shall then be submitted for approval by the full
Senate. If the Senate fails to approve the nominee by the
adjournment of the legislative session during which the
Governor submits the nominee's name, the Governor shall
appoint a Judge Pro Tempore until such time as the Senate
reconvenes and approves a nominee. The term of any new or
successor judge shall begin on the first day of the month
following the date of approval by the full Senate.

(c) There shall be no less than one nor more ﬁhan
three judges serving at any one time. The initial judge of the
Tax ‘Appeals Commission shall serve as chief judge. If the
chief judge determines that a second or third judge is
necessary, based on current and anticipated case load, the

chief judge shall so notify the Governor, and the Governor

Page 26



10
11

12

13
14

15
16
17
18
19
20
21
22
23
24
25

26

shall thereafter determine whether a second or third judge is
necessary. If the Governor agrees with the chief judge's
determination, the Governor shail commence proceedings under
this section to fill the additional position. The chief judge
may, with the advice and consent of the Governor, eliminate an
associate judge position if the current and anticipated case
load does not warrant the position.

(d) If a Tax Appeals Commission judge's position
becomes vacant, the vacancy shall be filled according to the
method set forth in subsection (b).

§40-2B-16. Qualifications of Tax Appeals Commission
judge; oath; Tax Appeals Commission employees.

(a) Each Tax Appeals Commission judge shall be a
United States citizen, domiciled in Alébama; a member in good
standing of the Alabama State Bar Association and have been a
licensed attorney in the State of Alabama for a minimum of
five years. The judge shall possess an acceptable judicial
temperament and a high level of knowledge and degree of
experience in the area of state and local taxation, as
determined by the Governor.

(b) Before entering upon the duties of office, the
judge shall take and subscribe to an oath or affirmation for
the faithful discharge of his or her duties.

(c) Tax Appeals Commission judges shall be subject
to disciplinary proceedings before the Judicial Inquiry

Commission to the same extent as circuit judges. The Judicial
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Inquiry Commission shall have the authority to remove any Tax
Appeals Commission judge from office, after notice and an
opportunity to be heard, for neglect of duty, inability to
perform duties, malfeasance in office, or other good cause.
(d) Tax Appeals Commission judges shall be
classified state employees as provided in Section 36-26-10. As
such, a judge, except for appointment, reconfirmation,
removal, and dismissal as provided in this chapter, shall be
entitled to all benefits and protections available to
classified state employees, including the right to participate
in any retirement benefit plan available to certain state
employees from time to time. A judge who is qualified and who
elects to participate in any such retirement plan, while
participating in the plan, shall retain the same status,
duties, authority, and rights as granted to Tax Appeals
Commission judges by this chapter. If a judge, while
participating in spch plan, is not automatically reappointed
or not reappointed and reconfirmed to another term as herein
provided, the judge shall be considered as having been
involuntarily terminated for purposes of receiving any
retirement benefits and member contributions pursuant to the
retirement plan. If at the time of appointment, a judge is a
Merit System employee of the state, the judge shall be
entitled to carry over, continue, and retain any of the

benefits resulting from prior state employment. Tax Appeals
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Commission judges shall also participate in the State
Employees' Retirement System.

(e) The chief judge may employ one Executive
Assistant III as én unclassified service state employee, as
provided in Section 36-26-10(c). All other Tax Appeals
Commission personnel shall be appointed or hired by the chief
judge, as necessary forvthe proper operation of the Tax
Appeals Commission, shall be state employees under the state
Merit System, and shall be entitled to all benefits and
protections available to state employees. The Executive
Assistant III employed in the Administrative Law Division as
of September 30, 2012, shall be transferred to the Tax Appeals
Commission, along with any other Merit System employees
employed by the Administrative Law Division on that date.

§40-2B-17. Judge's salary, expenses.

(a) The chief judge of the Tax Appeals Commission
shall receive such salary as is provided from time to time
within Pay Grade 88 of the compensation plan of the state
Merit System, as determined by the Governor. Associate judges
shall receive such salary as is provided from time to time
within Pay Grade.84 of the compensation plan of the state
Merit System, as determined by the chief judge with the advice
of the Governor. The judges shall receive no other monetary
compensation for services except as authorized by subsection
(b) . This subsection shall neither increase nor decrease the

salary received by the chief administrative law judge of the
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Department of Revenue, who shall become the‘initial chief
judge of the Tax Appeals Commission pursuant to Section
40-2B-18(a) . | '

(b) When a judge or otﬁer Tax Appeals Commission
employee travels on Tax Appeals Commission business away from
the state capital, he or she shall be reimbursed as provided
for other state employees in Sections 36-7-20, 36-7-21,
36-7-22, and 36-7-24. The chief judge, at his or her
discretion, may direct and require any judge or other employee
of the Tax Appeals Commission to attend continuing legal
education or other training as necessary.

§40-2B-18. Chief judge; aséociate judges; functions.

(a) The initial chief 5udge of the Tax Appeals
Commission shall be the éhiéf administrative law judge of the
Department of Revenue serving on September 30, 2012.
Thereafter, the individual who is nominated as chief judge by
the Governor, and approved by the Senaté or appointed Pro
Tempore by the Governor, as provided in Section 40-2B-15(b),
shall serve as chief judge.

(b) The chief judge shall assign cases and otherwise
have authority over the operations of the Tax Appeals
Commission, including any associate judge. The chief judge
shall also have the discretion to order the Tax Appeals
Commission to hear cases en banc if there is more than one

judge sitting at that time.
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(c) All judges of the Tax Appeals Commission, other
than the chief judge, shall be designated as associate judges,
and shall have the same authority and powérs of the chief
judge, except as specified in this chapter.

(d) If a judge of the Tax Appeals Commission dies,
retires, or resigns, or is unable to serve as judge, or is
removed from office for cause, the Governor may appoint a Tax
Appeals Commission judge pro tempore, who must meet the
qualificatioﬁs for a Tax Appeals Commission judge set forth in
Section 40-2B-16(a). Such appointment shall become effective
the first day of the month following the submiséion of the
appointment letter by the chief justice to the Governor's
Office. Such judge pro tempore shall serve until such time as
a successor judge is confirmed by the Senate, as provided
herein. If the judge pro tempore is appointed to fill the
position of chief judge, he or she shall be compensated at the
rate provided herein for the chief judge, and Shall have and
exercise all powers granted the chief judge. Otherwise, a
judge pro tempore shall be compenséted at the rate of an
associate judge, and shall have and exercise all the powers
granted an associate judge. Such compensation shall be paid
out of the appropriation for the Tax Appeals Commission. The
chief judge may also appoint a judge pro tempore to hear a
special case or cases, as assigned by the chief judge,
including in cases where a judge disqualifies himself or

herself on his or her own motion. Such judge pro tempore must
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meet the qualifications set forth in Section 40-2B-16(a), and
shall be compensated at a rate specified by the chief judge,
but not at a rate that exceeds any rate paid to an associate
judge. |

§40-2B-19. Offices of Tax Appeals Commission;
location of hearings.

The principal office of the Tax Appeals Commission
shall be in Montgomery and in a building that is separate and
apart from any building in which the Department of Revenue has
an office, as approved by the Finance Director. The Tax
Appeals Commission may hold hearings in any county seat, in
the discretion of the chief judge. If the appeal involves a
tax levied by or on behalf of a self-administered county or
municipality, the Tax Appeals Commission may hold the hearing
in the county seat of the affected county or the county seat

of the county in which the affected municipality is located.

The circuit court sitting in any county, without charge and

upon reasonable notice from a judge of the Tax Appeals
Commission, shall provide the Tax Appeals Commission with
suitable rooms and facilities within the courthouse space
assigned to the circuit court. The county commission shall
have no obligation or responsibility to provide space oOr
facilities. The Tax Appeals Commission‘may also hold hearings
in the Department of Revenue's service centers located

throughout the state.
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§40-2B-20. Authority to contract and expend funds;
budget of Tax Appeals Commission; limitation on activities of
personnel.

(a) The Tax Appeals Commission, throth the chief
judge, may contract or enter into agreements with any private
or governmental agency, upon approval of the Finance Director,
for the rental of office space, and the rental or purchase of
equipment, administrative or other support services, supplies,
and all other property or services necessary for the operation
of the Tax Appeals Commission. The funds for the operation of
the Tax Appealé Commission shall be administered by the Tax
Appeals Commission, through the chief judge. With respect to
the fiscal year ending September 30, 2013, there shall be
transferred from the Revenue Department Administrative Fund to
the Tax Appeals Commission the amount of four hundred
twenty-five thousand dollars ($425,000) . The amount
transferred from the Revenue Department Adﬁinistrative Fund
shall be disbursed to the Tax Appeals Commission in four equal
increments, at the beginning of each quarter of thé fiscal
year. Thereafter, the Tax Appeals Commission, through the
chief judge, shall prepare an annual budget, and funds shall
be appropriated annually by thé Legislature from the Revenue
Department Administrative Fund to be used exclusively for the
operation of the Tax Appeals Commission.

(b) No émployee of the Tax Appeals Commission or

person serving as judge pro tempore shall act as an authorized
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representative or representative of the department before the
Tax Appeals Commission while an employee or while serving as a
judge pro tempore. Nor shall any former employee of the Tax
Appeals Commission or forﬁer judge pro tempore act as an
authorized fepresentative, representative of the department,
or otherwise participate in any case that was pending before
the Tax Appeals Commission on the date of termination of that
person's employment with or service on behalf of the Tax
Appeals Commission. A former Tax Appeals Commission judge may
represent a client béfore the Tax Appeals Commission in a
legal, non-lobbying capacity, in a case that was not pending
before the Tax Appeals Commission when the judge left office,
to the same extent former members of the Alabama judiciary ére
allowed by Section 36;25—13.

§40-2B-21. Records.

The Tax Appeals Commission shall maintain an
official docket, fee book, and other records as deemed
necessary by the chief judge. Such records may <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>