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By Senators Dunn, Mitchell, Little (T) and Mitchem
RFD: Judiciary
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115802-1:n:12/28/2009:JMH/th LRS2009-5259

SYNOPSIS:

Existing law prescribes criminal penalties
for any person who willfully violates a protection,
restraining, or injunctive order, including a
mandatory term of imprisonment of 48 continuous
hours for a second offense and 30 days for a third
offense. The mandatory term of imprisonment cannot
be suspended.

This bill would increase the mandatory term
of imprisonment for a person who willfully violates
a domestic violence order to a minimum of 30 days
imprisonment that cannot be suspended for a second
offense and a minimum of 120 days imprisonment that
cannot be suspended for a third offense. This bill
would relocate the criminal penalties to Title 13A
of the Code of Alabama 1975. This bill would extend
these penalties to include violations of domestic
violence orders issued by courts of Indian tribes
and U.S. territories. This bill would specify that
a domestic violence order not issued pursuant to

this act specify that a history of violence or
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abuse exists in order for this act to apply. This
bill would also provide that a person arrested for
violation of a condition of release could be held
without bail pursuant to the Alabama Rules of
Criminal Procedure. This bill would also repeal
existing law which provides that lack of knowledge
of an order is an affirmative defense at a trial
for a violation of a domestic violence order under
this chapter.

Amendment 621 of the Constitution of Alabama
of 1901, now appearing as Section 111.05 of the
Official Recompilation of the Constitution of
Alabama of 1901, as amended, prohibits a general
law whose purpose or effect would be to require a
new or increased expenditure of local funds from
becoming effective with regard to a local
governmental entity without enactment by a 2/3 vote
unless: it comes within one of a number of
specified exceptions; it is approved by the
affected entity; or the Legislature appropriates
funds, or provides a local source of revenue, to
the entity for the purpose.

The purpose or effect of this bill would be
to require a new or increased expenditure of local
funds within the meaning of the amendment. However,
the bill does not require approval of a local

governmental entity or enactment by a 2/3 vote to

Page 2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

become effective because it comes within one of the

specified exceptions contained in the amendment.

A BILL
TO BE ENTITLED

AN ACT

Relating to domestic orders; to amend Sections
30-5A-1, 30-5A-2, and 30-5A-4, Code of Alabama 1975; to amend
and renumber Section 30-5A-3; to provide for legislative
intent; to provide further for criminal penalties for
violations of domestic violence orders; to provide for the
content of orders not issued pursuant to this act; and in
connection therewith would have as its purpose or effect the
requirement of a new or increased expenditure of local funds
within the meaning of Amendment 621 of the Constitution of
Alabama of 1901, now appearing as Section 111.05 of the
Official Recompilation of the Constitution of Alabama of 1901,
as amended.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Sections 30-5A-1, 30-5A-2, and 30-5A-4,
Code of Alabama 1975, are amended to read as follows:

"S§$30-5A-1.

nwm

Tris k_/].J.GLJ:JtCJ. may Pe—ctted (a) This chapter shall be

known as the "Famity vViotrence Domestic Violence Protection

Order Enforcement Act."
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"(b) The purpose of this chapter is to providce

. . ul K Wy 4= o i Y ul . ul ] £ . .
CL IO Tal—odllC UL UITS L UL ClICT WL T T LUl VIOl UlIl Ol CTL Ualll

= K = . . ] . ] . . sl 1= . . A
protTcce it i veE UL Lo LI dllTIITg " ULuUTL o LToostuTu 11 C LI Tult, UL st ITTLy,

. . | . L 4 . j . | . £ L
Halrre tyal, UL JUuvalllL 1T CUUL Lo L1 UUIlIco L 1O LT1LdULUIIS UL L4dllll 1y

viotence——cases define the crime of violation of a domestic

violence order.

"(c) It is the intent of the lLegislature to protect

victims of domestic violence by enhancing and clarifving the

authority of municipal and state courts to punish violations

of court orders intended to protect victims from further

abuse. It is the further intention of the ILegislature to

declare that the policy of the State of Alabama shall stress

the enforcement of its laws to protect victims of domestic

violence from further abuse and to hold abusers accountable

for their actions. Finally, it is the intent of the

Legislature to presume the wvalidity of protection orders

issued by courts in all states, the District of Columbia,

United States territories, and all federally recognized Indian

tribes within the United States, and to afford full faith and

credit to those orders. The provisions of this chapter are to

be construed to promote these purposes.

"§30-5A-2.

"As used in this chapter and Section 13A-6-150, the

following terms shall have the following meanings,

respectively, unless the context clearly indicates otherwise:
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"(1) DOMESTIC VIOLENCE ORDER. A domestic violence

order is any protection order issued pursuant to the

Protection from Abuse Act, Sections 30-5-1 to 30-5-11,

inclusive. The term includes the following: a. A restraining

order, injunctive order, or order of release from custody

which has been issued in a circuit, district, municipal, or

juvenile court in a domestic relations or family violence

case. b. An order issued by municipal, district, or circuit
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court which places conditions on the pre—-trial release on

defendants in criminal cases, including provisions of bail

pursuant to Section 15-13-190. c¢. An order issued by another

state or territory which may be enforced under Sections

30-5B-1 through 30-5B-10. Restraining or protection orders not

issued pursuant to the Protection From Abuse Act, Sections
30-5-1 to 30-5-11, inclusive, must specify that a history of
violence or abuse exists for the provisions of this chapter to
apply.

"(2) VIOLATION. The knowing commission of anv act

prohibited by a domestic violence order or any willful failure

to abide by its terms.

"§30-5A-4.

"A peace law enforcement officer may arrest any

person for the violation of this chapter if the officer has

probable cause to believe that the person has violated any

provision of a valid protection domestic violence order,

whether temporary or permanent;—whichhasbeemr—served—or—the

£ 1 . 1 4= 1 . A} £ L o . 4 .
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that—the PLUthtiUM order—tras—beernr—itssued. The presentation of

a domestic violence order constitutes probable cause for an

officer to believe that a valid order exists. For purposes of

this chapter, the order may be inscribed on a tangible copy or

may be stored in an electronic or other medium if it is

retrievable in a detectable form. Presentation of a certified

copy of the domestic violence order is not reqguired for

enforcement or to allow a law enforcement officer to effect a
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warrantless arrest. If a domestic violence order is not

presented to or otherwise confirmed by a law enforcement

officer, the officer may consider other information in

determining whether there is probable cause to believe that a

valid domestic violence order exists. The law enforcement

officer may arrest the person defendant without a warrant
although he or she did not personally see the violation.
Knowledge by the officer of the existence or contents of, or

both, or presentation to the officer by the complainant of, a

protectior domestic violence order shall constitute prima

facie evidence of the validity of the order.

"Tf a law enforcement officer of this state

determines that an otherwise valid domestic violence order

cannot be enforced because the defendant has not been notified

or served with the domestic violence order, the law

enforcement officer shall inform the defendant of the order

and allow the person a reasonable opportunity to comply with

the order's provisions before enforcing the order. In the

event the law enforcement officer provides notice of the

domestic violence order to the defendant, the officer shall

document this fact in the written report.

Section 2. Section 30-5A-3, Code of Alabama 1975, is
amended and renumbered as Section 13A-6-150, Code of Alabama
1975, to read as follows:

"§30—5A—3+ S13A-6-150.
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"ty (a) (1) A wirxfutxr violation of a protection

domestic violence order, LCDtLaiuiuy order—or iujuuptivc order
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Class A misdemeanor which shall be punishable as provided by

law.
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about—a—cessatiomrof—the—abuse—of—= PeIrsSomT shall, in addition

to any other penalty or fine, be punishable by a minimum of 48

hours——corntinuous 30 days imprisonment which may not be
suspended. A third or subsequent conviction shall, in addition

to any other penalty or fine, be punishable by a minimum
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sentence of 36 120 days imprisonment which may not be
suspended."

Section 3. Although this bill would have as its
purpose or effect the requirement of a new or increased
expenditure of local funds, the bill is excluded from further
requirements and application under Amendment 621, now
appearing as Section 111.05 of the Official Recompilation of
the Constitution of Alabama of 1901, as amended, because the
bill defines a new crime or amends the definition of an
existing crime.

Section 4. This act shall become effective on the
first day of the third month following its passage and

approval by the Governor, or its otherwise becoming law.
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